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11 CFR Ch. | (1~1-95 Edition)

pital stock, or a local, national,
ternational labor org'a.niza.tion

xpressly provides for “members” \

wrticles and by-laws;
Jxpressly solicits members; and

Expressly acknowledges the ac- -

ce of membership, such as by
g a membership card or inclusion
iembership newsletter list.
Members means all persons who
irrently satisfying the require-
for membership in a membership
ation, affirmatively accept the
arship association’s invitation to
e a member, and either: .
Jave some significant ﬁna.ncia.l
ment to the membership asso-
a, such as a significant invest-

sr ownership stake (but not mere- :

payment of dues);

Are required to pay on a regula.r
2 specific amount of dues that is
ermined by the association and
titled to vote directly either for
8t one member who has fully
ipatory and voting rights on the
it governing body of the member-
ssociation, or for those who se-
t least one member of those on
ighest governing body of the
ership association; or

Are entitled to vote directly for
those on the highest governing
'f the membership association.
lotwithstanding the requirements
agraph (e)(2)(ii) of this section,
ommission may determine, on a
y case basis, that persons seeking
sonsidered members of a member-
wssociation for purposes of this
n have a significant organiza-
and financial attachment to the
ation under circumstances that
; precisely meet the requirements
- general rule. For example, stu-
nembers who pay a lower amount
38 while -in school or long term
paying members who qualify for
ne membership status with little
dues obligation may be consid-

members if they retain vot;ing A

.in the association.
lotwithstanding the requirements

agraphs (e)2) () through (iil) of &

ection, members of a local union
mnsidered to be members of any

1al or international union of
the local, union is a part and of ~

Federal Election Commission

any federation with which the local,
national, or a international union is af-
filiated.

(D) Method of facilitating the making of
contributions means the manner in
which the contributions are received or
collected such as, but not limited to,
payroll deduction or checkoff systems,
other periodic payment plans, or re-
turn envelopes enclosed in a solicita-
tion request.

(8) Method of soliciting voluntary con-
tributions means the manner in which
the solicitation is undertaken includ-
ing, but not limited to, mailings, oral
requests for contributions, and hand
distribution of pamphlets.

(h) Stockholder means a person who
has a vested beneficial interest in
stock, has the power to direct how that
stock shall be voted, if it is voting
stock, and has the right to receive divi-
dends.

(1) Voluntary - contributions are con-
tributions which have been obtained by
the separate segregated fund of a cor-
poration or labor organization in a
manner which is in compliance with
§114.5(a) and. which is in accordance
with other provisions of the Act.

(2 U.8.C. 431(8)(BX(111), 432(c)X(3). 438(a)(8), 441b;
2 U.S.C. 441D, 437d(a)(8)

[41 FR 35855, Aug. 25, 1976, as amended at 44
FR 63045, Nov. 1. 1979; 456 FR 15125, Mar. 7,
1980; 45 FR 21210, Apr. 1, 1980; 48 FR 50508,
Nov. 2, 1983; 57 FR 1640, Jan. 15, 1992; 58 FR
45T75, Aug. 30, 1993; 59 FR 39615, June 29, 1994]

§114.2 Prohibitions on contributions
and expenditures.

(a) National banks, or corporations
organized by authority of any law of
Congress, are prohibited from malking a
contribution or expenditure, as defined
in §114.1(a), in connection with election
to any political office, including local,
State and Federal offices, or in connec-
tion with any primary election or po-
litical convention or caucus held to se-
lect candidates for any political office,
including any local, State or Federal
office.

(1) Such national banks and corpora-
tions may engage in the activities per-
mitted by this part, except to the ex-
tent that such activity is foreclosed by
provisions of law other than the Act.

(2) The provisions of this part apply
to the activities of a national bank or
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corporation organized by any law of
Congress in connection with both State
and Federal elections.

(b) Any corporation whatever or any
labor organization is prohibited from
making a contribution or expenditure,
as defined in §114.1(a) in connection
with any Federal election.

(c) A candidate, political committee,
or other person is prohibited from
knowingly accepting or receiving any
contribution prohibited by this section.

(d) No officer or director of any cor-
poration or any national bank, and no
officer of any labor organization shall
consent to any contribution or expend-
iture by the corporation,’ national
bank, or labor organization prohibited
by this section. .

[41 FR 35855, Aug. 25, 1976]

$114.3 Disbursements for communica-
tions in connection with a Federal
election to restricted class.

(a) General. (1) A corporation may
make communications including par-
tisan communications to its stockhold-
ers and executive or administrative
personnel and their families on any
subject. A labor organization may
make communications including par-
tisan communications to its members
and executive or administrative per-
sonnel and their families on any sub-
ject. Corporations and labor organiza-
tions may also make the nonpartisan
communications permitted under 11
CFR 114.4 to their restricted class or
any part of that class. No corporation
or labor organization may make con-
tributions or expenditures for partisan
communications to the general public
in connection with a federal election
and no national bank or corporation
organized by authority of any law of
Congress may make contributions or
expenditures for partisan communica-
tions to the general public in connec-
tion with any election to any political
office including any Sta.te or local of-
fice.

(2) An incorporated membership or-
ganization, incorporated trade associa-
tion, incorporated cooperative or cor-
poration without capital stock may
communicate with its members and ex-
ecutive or administrative personnel,
and their families, as permitted in 11
CFR 114.3 (a)(1) and (¢), and shall re-
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2 U.S.C.A. §441b

UNITED STATES CODE ANNOTATED
TITLE 2. THE CONGRESS
CHAPTER 14--FEDERAL ELECTION CAMPAIGNS
SUBCHAPTER I--DISCLOSURE OF FEDERAL CAMPAIGN FUNDS

. Copr. © West 1995. All rights reserved.
Current through P.L. 104-8, approved 4-17-95
§ 441b. Contributions or expenditures by national banks, corporations, or labor organizations

(a) It is unlawful for any national bank, or any corporation organized by authority of any law of Congress, to
make a contribution or expenditure in connection with any election to any political office, or in connection with
any primary election or political convention or caucus held to select candidates for any political office, or for any
corporation whatever, or any labor organization, to make a contribution or expenditure in connection with any
election at which presidential and vice presidential electors or a Senator or Representative in, or a Delegate or
Resident Commissioner to, Congress are to be voted for, or in connection with any primary election or political
convention or caucus held to select candidates for any of the foregoing offices, or for any candidate, political
committee, or other person knowingly to accept or receive any contribution prohibited by this section, or any
officer or any director of any corporation or any national bank or any officer of any labor organization to consent
to any contribution or expenditure by the corporation, national bank, or labor organization, as the case may be,
prohibited by this section.

(b) (1) For the purposes of this section the term "labor organization" means any organization of any kind, or
any agency or employee representation committee or plan, in which employees participate and which exists for the
purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of
pay, hours of employment, or conditions of work.

(2) For purposes of this section and section 791 (h) of Title 15, the term "contribution or expenditure" shall
include any direct or indirect payment, distribution, loan, advance, deposit, or gift of money, or any services, or
anything of value (except a loan of money by a national or State bank made in accordance with the applicable
banking laws and regulations and in the ordinary course of business) to any candidate, campaign committee, or
political party or organization, in connection with any election to any of the offices referred to in this section, but
shall not include (A) communications by a corporation to its stockholders and executive or administrative
personnel and their families or by a labor organization to its members and their families on any subject; (B)
nonpartisan registration and get-out-the-vote campaigns by a corporation aimed at its stockholders and executive
or administrative personnel and their families, or by a labor organization aimed at its members and their families;
and (C) the establishment, administration, and solicitation of contributions to a separate segregated fund to be
utilized for political purposes by a corporation, labor organization, membership organization, cooperative, or
corporation without capital stock.

(3) It shall be unlawful--

(A) for such a fund to make a contribution or expenditure by utilizing money or anything of value secured by
physical force, job discrimination, financial reprisals, or the threat of force, job discrimination, or financial
reprisal; or by dues, fees, or other moneys required as a condition of membership in a labor organization or as a
condition of employment, or by moneys obtained in any commercial transaction;

(B) for any person soliciting an employee for a contribution to such a fund to fail to inform such employee of
the political purposes of such fund at the time of such solicitation; and

(C) for any person soliciting an employee for a contribution to such a fund to fail to inform such employee, at
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2 USCA § 441b Page 2
the time of such solicitation, of his right to refuse to so contribute without any reprisal.
(4) (A) Except as provided in subparagraphs (B), (C), and (D), it shall be unlawful--

(i) for a corporation, or a separate segregated fund established by a corporation, to solicit contributions to
such a fund from any person other than its stockholders and their families and its executive or administrative
personnel and their families, and

(ii) for a labor organization, or a separate segregated fund established by a labor organization, to solicit
contributions to such a fund from any person other than its members and their families.

(B) It shall not be unlawful under this section for a corporation, a labor organization, or a separate segregated
fund established by such corporation or such labor organization, to make 2 written solicitations for contributions
during the calendar year from any stockholder, executive or administrative personnel, or employee of a
corporation or the families of such persons. A solicitation under this subparagraph may be made only by mail
addressed to stockholders, executive or administrative personnel, or employees at their residence and shall be so
designed that the corporation, labor organization, or separate segregated fund conducting such solicitation cannot
determine who makes a contribution of $50 or less as a result of such solicitation and who does not make such a
contribution.

(C) This paragraph shall not prevent a membership organization, cooperative, or corporation without capital
stock, or a separate segregated fund established by a membership organization, cooperative, or corporation
without capital stock, from soliciting contributions to such a fund from members of such organization,
cooperative, or corporation without capital stock.

(D) This paragraph shall not prevent a trade association or a separate segregated fund established by a trade
association from soliciting contributions from the stockholders and executive or administrative personnel of the
member corporations of such trade association and the families of such stockholders or personnel to the extent that
such solicitation of such stockholders and personnel, and their families, has been separately and specifically
approved by the member corporation involved, and such member corporation does not approve any such
solicitation by more than one such trade association in any calendar year.

(5) Notwithstanding any other law, any method of soliciting voluntary contributions or of facilitating the
making of voluntary contributions to a separate segregated fund established by a corporation, permitted by law to
corporations with regard to stockholders and executive or administrative personnel, shall also be permitted to
labor organizations with regard to their members.

(6) Any corporation, including its subsidiaries, branches, divisions, and affiliates, that utilizes a method of
soliciting voluntary contributions or facilitating the making of voluntary contributions, shall make available such
method, on written request and at a cost sufficient only to reimburse the corporation for the expenses incurred
thereby, to a labor organization representing any members working for such corporation, its subsidiaries,
branches, divisions, and affiliates.

(7) For purposes of this section, the term "executive or administrative personnel” means individuals employed
by a corporation who are paid on a salary, rather than hourly, basis and who have policymaking, managerial,
professional, or supervisory responsibilities.

CREDIT(S)
1985 Main Volume

(Pub.L. 92-225, Title IlI, § 316, formerly § 321, as added Pub.L. 94-283, Title I, § 112(2), May 11, 1976, 90
Stat. 490, renumbered and amended Pub.L. 96-187, Title I, §§ 105(5), 112(d), Jan. 8, 1980, 93 Stat. 1354,
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2 USCA § 441b Page 3
1366.)
< General Materials (GM) - References, Annotations, or Tables >
HISTORICAL AND STATUTORY NOTES
1980 Amendment
Subsec. (b) (4) (B). Pub.L. 96-187, § 112(d), substituted "It" for "it".
Effective Date of 1980 Amendment

Amendment by Pub.L. 96-187 effective Jan. 8, 1980, see section 301(a) of Pub.L. 96-187, set out as an
Effective Date of 1980 Amendment note under section 431 of this title.

Legislative History

For legislative history and purpose of Pub.L. 94-293, see 1976 U.S.Code Cong. and Adm.News, p. 929. See,
also, Pub.L. 96-187, 1979 U.S.Code Cong. and Adm.News, p. 2860.

CROSS REFERENCES
Contributions by government contractors, see 2 USCA § 441c.

Name of separate segregated fund established pursuant to this section to include name of connected organization,
see 2 USCA § 432.

Penalties for violation of this section, see 2 USCA § 437g.
Statement of organization of separate segregated fund, see 2 USCA § 433.
FEDERAL PRACTICE AND PROCEDURE
Applicability of ripeness doctrine to particular action, see Wright, Miller & Cooper: Jurisdiction § 3532.
CODE OF FEDERAL REGULATIONS
Contributions and expenditures, limitations and prohibitions upon, see 11 CFR 110.1 et seq.
LAW REVIEW COMMENTARIES

Austin v. Michigan Chamber of Commerce: Re-examining corporate political rights under the First
Amendment. Edward G. Reitler, 11 U. Bridgeport L.Rev. 449 (1991).

Constitutional law: Campaign finance reform and the First Amendment--All the free speech money can buy.
Note, 39 Okl.L.Rev. 729 (1986).

Regulating newsletters under Federal Elections Laws and the First Amendment. Martin Boles, 40 Ark.L.Rev.
79 (1987).

Sinking the think tanks upstream: The use and misuse of tax exemption law to address the use and misuse of

tax-exempt organizations by politicians. Laura Brown Chisolm, 51 U.Pitt.L.Rev. 577 (1990).
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2 USCA § 441b Page 4
The corporate PAC: Should we PAC it in? Kenneth A. Gross, 34 Fed.B.News/ & J. 63 (Feb. 1987).
NOTES OF DECISIONS

Admissibility of evidence 38
Bill of particulars 28
Burden of proof 37
Certification of constitutional questions 18
Constitutionality 1
Construction
Construction - Generally 2 Construction - With other laws 3 Contributions or expenditures within sections 10
Damages 43
Disbarment or suspension from practice 45

Discovery and inspection 34
Double jeopardy 30
Duty of courts 8
Exhaustion of remedies 23
Expenditure defined 9
Expenditures within sections 10
Grand jury proceedings 26
Indictment 27
Injunction 44
Instructions 42
Intent 14
Intervention 29
Issues reviewable 47
Judicial elections 12
Jurisdiction 24
Justiciability 21
Limitations 31
Membership organization 11
Moot questions 41
Motion to dismiss 33
Offenses 15
Persons

Persons - Entitled to maintain action 20 Persons - Liable 16 Persons - Protected 17 Power of Congress 7
Presumptions 36
Private right of action 19
Purpose 4
Questions for jury 40
Retroactive effect 5
Ripeness doctrine 22
Rules and regulations 8a
Scope of review 46
Separate defined 9
Speedy trial 32
State elections 13
State regulation or control 6
Summary judgment 35
Venue 25
Weight and sufficiency of evidence 39
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2 USCA § 441b Page 5
1. Constitutionality

Section of Federal Election Campaign Act prohibiting direct expenditure of corporate funds in connection with
any election violated First Amendment as applied to nonprofit corporation which published newsletter urging
readers to vote "pro-life" in upcoming primary election; corporation was formed for express purpose of
promoting political ideas, had no shareholders or other persons with claim on its assets or earnings, and was not
established by business corporation or labor union and did not accept contributions from such entities. Federal
Election Com’n v. Massachusetts Citizens for Life, Inc., Mass. 1986, 107 S.Ct. 616, 479 U.S. 238, 93 L.Ed.2d
539.

This section limiting a noncapital stock corporation to soliciting "members” to contribute to a separate and
segregated political campaign fund did not violate U.S.C.A. Const.Amend. 1 and restriction was justified by
governmental purpose of insuring that substantial aggregations of wealth amassed by corporations were not
converted to political "war chests” which could be used to incur political debts from legislators aided by those
contributions and protecting individuals who paid money for purposes other than campaign support from having
that money used to support candidates whom they might oppose, notwithstanding that this section restricts
solicitation of corporations without great financial resources as well as the more fortunately situated. Federal
Election Com’n v. National Right to Work Committee, Dist.Col.1982, 103 S.Ct. 552, 459 U.S. 197, 74 L.Ed.2d
364, on remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

This section which authorized unmion political action committees to solicit members but which authorized
corporate committees to solicit career employees in addition to shareholders did not violate equal protection in
that this section bore substantial relation to important governmental interest in applying federal election laws
evenhandedly to labor unions and corporations by recognizing that executive and administrative corporate
employees share with stockholders stake in corporation’s well-being and by taking into account structural
differences of corporations and labor unions. International Ass’n of Machinists and Aerospace Workers v.
Federal Election Commission, 1982, 678 F.2d 1092, 220 U.S.App.D.C. 45, affirmed 103 S.Ct. 335, 459 U.S.
983, 74 L.Ed.2d 379.

Person subject to Commission subpoena for investigation of allegations that national bank made loans, or
permitted overdrafts, in connection with election and out of ordinary course of business would be allowed to
attack constitutionality of provision of this section barring such contributions only insofar as this chapter
prohibited such loans and overdrafts and would not be allowed to apply overbreadth doctrine to attack the rest of
this chapter. Federal Election Commission v. Lance, C.A.Ga.1981, 635 F.2d 1132, appeal dismissed, certiorari
denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d 999.

Provision of subsec. (b) (4) (D) of this section permitting trade association or its segregated political fund to
solicit contributions from stockholders and executives and administrative personnel of its member corporations
and their families provided that the solicitation has been approved by member corporation and member
corporation has not approved solicitation by any other trade association for the same calendar year did not deprive
trade associations and political action committees of liberty without due process. Bread Political Action
Committee v. Federal Election Commission, C.A.I11.1980, 635 F.2d 621, reversed on other grounds 102 S.Ct.
1235, 455 U.S. 577, 71 L.Ed.2d 432, on remand 678 F.2d 46.

This section did not violate U.S.C.A. Const. Amends. 1, 5, or 9. Republican Nat. Committee v. Federal
Election Commission, C.A.N.Y.1980, 616 F.2d 1, affirmed 100 S.Ct. 1639, 445 U.S. 955, 64 L.Ed.2d 231.

Provision of subsec. (b) (4) of this section restricting solicitation by nonstock corporations to members was not
overbroad and did not infringe nonstock corporation’s rights of free speech or association, inasmuch as
government had a compelling interest in protecting integrity of federal elections justifying such limitation.
Federal Election Commission v. National Right to Work Committee, D.C.D.C.1980, 501 F.Supp. 422, reversed
665 F.2d 371, 214 U.S.App.D.C. 215, reversed 103 S.Ct. 552.

Copr. © West 1995 No claim to orig. U.S. govt. works
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2 USCA § 441b Page 6
2. Construction

Strict standards of definiteness had to be applied to former section 610 of Title 18 because the free
dissemination of ideas might be inhibited thereunder. U.S. v. Chestnut, D.C.N.Y.1975, 394 F.Supp. 581.

If a strict construction was to be given to former section 610 of Title 18 making it unlawful for labor
organization to make contribution or expenditure in connection with certain elections, it was not the degree of
activity but the type of activity which would determine whether or not an expenditure had been made. U.S. v.
Construction & General Laborers Local Union No. 264, D.C.Mo.1951, 101 F.Supp. 869.

3. Construction with other laws

Union member’s claim for future injunctive relief under section 501 of Title 29 governing fiduciary
responsibility of union officers was subject to the primary jurisdiction of the Federal Election Commission insofar
as it was premised on former section 610 of Title 18, now this section. Gabauer v. Woodcock, C.A.Mo.1979,
594 F.2d 662, certiorari denied 100 S.Ct. 80, 444 U.S. 841, 62 L.Ed.2d 52.

Violation of former section 610 of Title 18 pertaining to political contributions by national banks was not a
lesser included offense of a violation of section 656 of Title 18 pertaining to the willful misapplication of funds by
a national bank officer. U.S. v. Barket, C.A.Mo.1975, 530 F.2d 181, certiorari denied 97 S.Ct. 308, 429 U.S.
917, 50 L.Ed.2d 282.

Former section 610 of Title 18, which prohibited corporate expenditures in campaigns for federal office and
which stated that phrase "contribution or expenditure” should include any direct or indirect payment to any
candidate, campaign committee, or political party or organization, supplemented rather than replaced the
definition of section 591 of Title 18 of prohibited expenditures to require a partisan purpose. Ash v. Cort,
C.A.Pa.1974, 496 F.2d 416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Section 501 of Title 29 which prohibits unlawful conversion of union funds did not duplicate former section
610 of Title 18 prohibiting contribution of labor union funds to the campaign of candidates for federal office with
respect to campaign contributions as section 501 of Title 29 punishes union officers who "consent to" political
contributions while former section 610 of Title 18 punished an officer who "abstracts or converts” union funds to
use in federal political campaign. U.S. v. Boyle, 1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied
94 S.Ct. 593, 414 U.S. 1076, 38 L.Ed.2d 483.

4. Purpose

The evil at which Congress had struck in former section 610 of Title 18 was use of corporate or union funds to
influence public at large (as distinguished, for instance, from union membership) to vote for particular candidate
or particular party. U.S. v. International Union United Auto., Aircraft and Agr. Implement Workers of America
(UAW-CIO), Mich.1957, 77 S.Ct. 529, 352 U.S. 567, 1 L.Ed.2d 563, rehearing denied 77 S.Ct. 808, 353 U.S.
943, 1 L.Ed.2d 763.

Intent of former section 610 of Title 18 was to permit expenditures from separate, segregated funds if the
contributions to it were voluntary and to prohibit expenditures from a union’s general treasury. U.S. v. Boyle,
1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593, 414 U.S. 1076, 38 L.Ed.2d 483.

Under former section 610 of Title 18 prohibiting any corporation or labor organization from making a
contribution or expenditure in connection with any election for federal office, Congress intended to insure against
officers proceeding in such matters without obtaining the consent of shareholders by forbidding all such
expenditures. U.S. v. Lewis Food Co., C.A.Cal.1966, 366 F.2d 710.

Given the nature of free speech, the absolute prohibition of corporate contributions, as enunciated in former

Copr. © West 1995 No claim to orig. U.S. govt. works
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2 USCA § 441b Page 7

section 610 of Title 18, constitutes the least drastic means to achieve the congressional goal of protecting the
integrity of the political process. Federal Election Commission v. Weinsten, D.C.N.Y.1978, 462 F.Supp. 243.

Interests reflected in former section 610 of Title 18 were to destroy the influence over elections which
corporations exercised through financial contributions and to prevent corporate officers from using corporate
funds for contributions to political parties without the consent of the stockholders. Miller v. American Tel. &
Tel. Co., D.C.Pa.1975, 394 F.Supp. 58, affirmed 530 F.2d 964.

Purpose of former section 610 of Title 18, which proscribed any expenditure or contribution by a corporation or
labor organization to a candidate, campaign committee, political party or organization in connection with any
federal election, was to assure a popularly elected government for all the people in the United States and its main
concern was to eliminate the effect of aggregated wealth on federal elections. Ash v. Cort, D.C.Pa.1972, 350
F.Supp. 227, affirmed 471 F.2d 811.

Purpose of former section 610 of Title 18 prohibiting labor unions from making political contributions was to
prevent corruptive influences on elective process and to prevent use of general union funds to support ideas and
candidates opposed by even slightest minority of union membership. U.S. v. Boyle, D.C.D.C.1972, 338
F.Supp. 1028.

Goals of regulating campaign financing in accordance with due process should be to promote an informed
electorate, to insure that elected officials are responsive to needs of majority who elected them and, as far as
possible, to prevent elected office from becoming exclusive prize of influential or rich. U.S. v. First Nat. Bank
of Cincinnati, D.C.Ohio 1971, 329 F.Supp. 1251.

Purpose of former section 610 of Title 18 prohibiting corporations and labor unions from making political
contributions was to prevent corporations and labor unions from controlling elections, and to protect union
members from having union officials endorse candidates or attempt to influence voters which might be contrary to
wishes of individual members. U.S. v. Anchorage Central Labor Council, D.C.Alaska 1961, 193 F.Supp. 504.

In enacting former section 610 of Title 18 making it unlawful for labor organization to make contribution or
expenditure in connection with certain elections, Congress did not intend that an uncertain, insignificant amount
should be considered as an expenditure and used as a basis for a criminal prosecution, and did not intend to
deprive labor organization from making expenditures, if necessary, in connection with registration of voters.
U.S. v. Construction & General Laborers Local Union No. 264, D.C.Mo.1951, 101 F.Supp. 869.

5. Retroactive effect

Even if provision of former section 610 of Title 18 prohibiting financing of establishment administration, and
solicitation of contributions for voluntary political funds from general union monies was impliedly repealed by
1972 amendment, prosecution begun before amendment would not abate in view of section 109 of Title 1.
Pipefitters Local Union No. 562 v. U.S., M0.1972, 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

Federal Election Commission’s enforcement powers are not prospective only, but are retroactively applicable.
Federal Election Commission v. Lance, C.A.Ga.1980, 617 F.2d 365, supplemented 635 F.2d 1132, appeal
dismissed, certiorari denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d 999.

The insertion in former section 610 of Title 18 of definition of the phrase "contribution or expenditure" to
supplement definitions of "contribution" and "expenditure” did not make illegal conduct which had prior to 1972
amendments been legal. U.S. v. Chestnut, D.C.N.Y.1975, 394 F.Supp. 581.

6. State regulation or control

West’s RCWA 41.04.230 which did not authorize state budget director to permit voluntary payroll deductions
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2 USCA § 441b Page 8

for employees for purpose of making direct contribution to political action committee of employees’ labor
associations was not in conflict with and therefore preempted by provisions of this chapter as this chapter affected
federal elections only and as there was nothing in this chapter that required employer to establish payroll
deduction plan for its own employees. Washington Ed. Ass’n v. Smith, 1981, 638 P.2d 77, 96 Wash.2d 601.

7. Power of Congress

Congress may legitimately regulate federal campaign financing. U.S. v. Boyle, 1973, 482 F.2d 755, 157
U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593, 414 U.S. 1076, 38 L.Ed.2d 483.

Congress has constitutional power to prohibit contributions to be made by certain corporations in connection
with any election at which, among others, representatives in Congress are to be voted for. U.S. v. Brewers’
Ass’n, D.C.Pa.1916, 239 F. 163.

8. Duty of courts

Judiciary will not second guess a legislative determination as to need for prophylactic measures where
corruption of election process is the evil feared and differing structures and purposes of different entities may
require different forms of regulation of campaign financing in order to protect integrity of the electoral process.
Federal Election Com’n v. National Right to Work Committee, Dist.Col.1982, 103 S.Ct. 552, 459 U.S. 197, 74
L.Ed.2d 364, on remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

8A. Rules and regulations

Regulation of the Federal Election Commission (FEC) permitting corporations to prepare and distribute voter
guides only if they are nonpartisan and do not engage in issue advocacy did not fall within statutory authority of
section of the Federal Election Campaign Act (FECA) prohibiting corporations from using general treasury funds
to make contributions or expenditures in connection with any federal election, as statute only prohibits an
expenditure which constitutes "express advocacy.” Faucher v. Federal Election Com’n, C.A.1 (Me.) 1991, 928
F.2d 468, certiorari denied 112 S.Ct. 79, 502 U.S. 820, 116 L.Ed.2d 52 .

Federal Election Commission (FEC) regulation prohibiting corporations from making any expenditures to
publish voter guides went beyond FEC’s power by focusing on issue advocacy; only express advocacy for
election or defeat of identifiable candidate or candidates would be constitutionally within statutory prohibition
against corporate expenditures to select candidates. Faucher v. Federal Election Com’n, D.Me.1990, 743
F.Supp. 64, affirmed 928 F.2d 468, certiorari denied 112 S.Ct. 79, 116 L.Ed.2d 52.

9. Separate and expenditure defined

Term "separate” in 1972 amendment of former section 610 of Title 18 relating to political contributions by
corporations and unions was synonymous with "segregated”; term “"threat" included creation of appearance of
intent to inflict injury even without design to carry it out; and "dues, fees, or other monies required as a
condition of membership in a labor organization or as a condition of employment" included contributions
effectively assessed even if not actually required for employment or union membership. Pipefitters Local Union
No. 562 v. U.S., Mo.1972, 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

"Expenditure” within provision of former section 251 of this title prohibiting election contributions and
expenditures was not a word of art, had no definitely defined meaning and applicability of word to prohibition of
particular acts had to be determined from circumstances surrounding its employment. U.S. v. Congress of
Industrial Organizations, 1948, 68 S.Ct. 1349, 335 U.S. 106, 92 L.Ed. 1849.

10. Contribution or expenditures within section
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Nonprofit corporation’s regular publication of newsletter did not entitle it to press exemption under Federal
Election Campaign Act for its publication of "special edition" which urged readers to vote "pro-life” in upcoming
primary election; "special edition” was not published through facilities of regular newsletter, was distributed to
group 20 times size of newsletter’s normal audience, and did not contain volume and issue number identifying it
as one in continuing series of issues. Federal Election Com’n v. Massachusetts Citizens for Life, Inc., Mass.
1986, 107 S.Ct. 616, 479 U.S. 238, 93 L.Ed.2d 539.

1972 amendment to former section 610 of Title 18 relating to political contributions by corporations and unions
permitted union officials to establish, administer, and solicit contributions for political fund, provided fund was
separate and segregated and that contributions and expenditures not be financed through physical force, job
discrimination, or financial reprisal or threat thereof, or through dues, fees, or other monies required as condition
of membership in labor organization or as condition of employment. Pipefitters Local Union No. 562 v. U.S.,
Mo.1972, 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

Corporation’s multicandidate political action committee made expenditures for "political purposes" and
complied with Federal Election Campaign Act when it contributed to candidates facing weak or absent opposition,
contributed without regard to candidates’ attitudes towards business, contributed to opposing candidates,
contributed to election winners, and supported incumbents. Stern v. Federal Election Com’n, C.A.D.C.1990,
921 F.2d 296.

Determination of Federal Election Commission that senior citizens’ picnic sponsored by congressman was
nonpolitical event, so that corporate donations to event were not illegal, was not arbitrary or capricious in view of
fact that no campaign contributions were solicited or accepted at event and that literature was not distributed.
Orloski v. Federal Election Com’n, 1986, 795 F.2d 156, 254 U.S.App.D.C. 111.

Reverse checkoff procedure used in conjunction with payroll deduction plan to obtain contributions to political
action committee established by State Education Association amply protected rights of dissenters and met
jurisprudence test of voluntariness of contributions where membership in Association was not prerequisite to
employment in public education system, Association member could check off to indicate that he or she did not
agree to make contribution or could ask for refund of contribution and nothing in record indicated that dissenting
Association members were subject to any recriminations within Association. Kentucky Educators Public Affairs
Council v. Kentucky Registry of Election Finance, C.A.Ky.1982, 677 F.2d 1125.

Under this chapter, no part of monies of a union’s segregated political fund should be comingled with regular
dues money, even temporarily. American Federation of Labor and Congress of Indus. Organizations (AFL-CIO)
v. Federal Election Commission, 1980, 628 F.2d 97, 202 U.S.App.D.C. 97, certiorari denied 101 S.Ct. 397, 449
U.S. 982, 66 L.Ed.2d 244.

The expenditure by a small labor organization of $111.14 to pay cost of political advertisement in daily
newspaper of general circulation and of $32.50 to pay cost of political radio broadcast over commercial radio
station advocating rejection of a candidate for Republican nomination for President and his defeat in Presidential
election if nominated and rejection of six incumbent Congressmen as candidates for reelection and their defeat in
Congressional election if nominated did not violate former section 610 of Title 18. U.S. v. Painters Local Union
No. 481, C.A.Conn.1949, 172 F.2d 854.

Payment by corporation to associated political campaign fund was not reimbursement of solicitation expenses
but rather was illegal contribution in violation of Federal Election Campaign Act where reimbursement was made
more than 30 days after solicitation expenses were incurred, even though corporation claimed it had simply
changed its mind and for fiscal reasons wanted to have campaign fund bear cost of solicitation as it originally had;
motivation for making payment could not render payment lawful where it was untimely. Federal Election Com’n
v. NRA Political Victory Fund, D.D.C.1991, 778 F.Supp. 62.

Membership solicitation letters mailed by women’s rights group on issues of pay inequality, abortion, and equal
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rights did not represent express advocacy of election of particular candidates, and use of corporate funds in
connection with those mailings thus did not violate Federal Election Campaign Act; letters could be regarded as
discussions of public issues that by their nature invoked the names of certain politicians and did not provide
explicit directives to vote against those politicians. Federal Election Com’n v. National Organization for Women,
D.D.C.1989, 713 F.Supp. 428.

Essence of whether contribution to political fund is actually or effectively required for union membership in
violation of this chapter is whether method of solicitation for fund is calculated to result in knowing free-choice
donations; "knowing free-choice” donation means act intentionally taken and not the result of inaction when
confronted with an obstacle. Federal Election Commission v. National Ed. Ass’n, D.C.D.C.1978, 457 F.Supp.
1102.

A corporation’s payment to Senator’s advertising firm of $12,000 for one month’s services to Senator’s
campaign constituted a "contribution” to Senator’s campaign notwithstanding contention that the term
"contribution" as defined in former section 610 of Title 18 did not include the term "payment". U.S. v.
Chestnut, D.C.N.Y.1975, 394 F.Supp. 581.

Labor unions’ contributions or expenditures of money in connection with political campaigns must be from
voluntarily financed segregated union funds. Evans v. American Federation of Television and Radio Artists,
D.C.N.Y.1973, 354 F.Supp. 823, reversed on other grounds 496 F.2d 305, certiorari denied 95 S.Ct. 688, 419
U.S. 1093, 42 L.Ed.2d 687, rehearing denied 95 S.Ct. 1342.

Where corporation expended its general funds to pay for advertisement to communicate to public its views as to
honest campaigns and elections, and its views as to a statement made by an unnamed candidate for election aimed
at community of which it was a part, without advocating election of any particular person or party, payment for
advertisement did not constitute an "expenditure" within former section 610 of Title 18 proscribing any
expenditure or contribution by a corporation or labor organization to a candidate, campaign committee, political
party or organization in connection with any federal election. Ash v. Cort, D.C.Pa.1972, 350 F.Supp. 227,
affirmed, 471 F.2d 811.

Although former section 610 of Title 18 prohibiting labor unions from making political contributions did not
expressly preclude indirect contributions from general funds of union, legislative history of said section clearly
indicated that Congress wished to prohibit any type of use of general union funds for designated purposes of said
section, and this would include both a direct and/or an indirect contribution or expenditure. U.S. v. Boyle,
D.C.D.C.1972, 338 F.Supp. 1028.

Expenditures do not violate prohibition on corporate campaign contribution if officers of corporation do not use
corporation’s funds to endorse candidates or attempt to influence voters which may be contrary to wishes of
individual stockholder or if funds used are not general funds but funds voluntarily provided by stockholders or are
general funds so used with consent of stockholders. U.S. v. Lewis Food Co., D.C.Cal.1964, 236 F.Supp. 849.

Labor union’s payments to three employees, two of whom were regularly on payroll of union, one for a long
period of time, and who devoted a considerable portion of their time to political activities, some of which
activities, such as registration of voters and taking voters to polls, were for general benefit of those who were
candidates and some of which were devoted exclusively to political interests of one candidate for Congress were
not "expenditures" and "contributions” within former section 610 of Title 18 making it unlawful for labor
organization to make "expenditure” or "contribution" in connection with certain elections. U.S. v. Construction
& General Laborers Local Union No. 264, D.C.Mo.1951, 101 F.Supp. 869.

11. Membership organization

The 267,000 individuals solicited by nonprofit, noncapital stock corporation to contribute to corporation’s
segregated political campaign fund were not "members" within meaning of this section where, although
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membership cards were sent to those who either contributed or responded to questionaire, the solicitation letters
made no reference to members, members played no part in operation or administration of the corporation, there
was no indication that the asserted members exercised control over expenditure of their contributions and articles
of incorporation and other publicly filed documents explicitly disclaimed existence of members. Federal Election
Com’n v. National Right to Work Committee, Dist.Col.1982, 103 S.Ct. 552, 459 U.S. 197, 74 L.Ed.2d 364, on
remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

The term "members" in subsec. (b) (4) (C) of this section, creating exception to subsec. (b) (4) (A) of this
section, declaring it unlawful for a corporation, or separate segregated fund established by corporation, to solicit
contributions to such a fund from any person other than its shareholders and their families and its executives or
other administrative personnel and their families, necessarily includes those individuals solicited by the National
Right to Work Committee, a nonprofit corporation without capital stock that was formed to educate the public on,
and to advocate volunteer unionism. National Right to Work Committee, Inc. v. Federal Election Commission,
1981, 665 F.2d 371, 214 U.S.App.D.C. 215, reversed 103 S.Ct. 552, 459 U.S. 197, 74 L.Ed.2d 364, on
remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

State medical association was not embraced by phrase "membership organizations" in subsec. (b) (2) (c) of this
section so as to fall within exemption for unlimited administrative support, the "membership organizations”
language being only intended to rescue organizations that would otherwise fall within blanket prohibition of any
election activity. California Medical Ass’n v. Federal Election Commission, C.A.Cal.1980, 641 F.2d 619,
affirmed 101 S.Ct. 2712, 453 U.S. 182, 69 L.Ed.2d 567.

As used in membership exception to general prohibition of this section against corporate and union spending in
connection with federal elections, allowing membership organizations, cooperatives, and corporations without
capital stock to solicit their members, term "member" encompasses persons who have interests and rights in an
organization similar to those of a shareholder in a corporation and a union member in a labor organization and the
term at least denotes a formal relationship in which a person, whether specifically described as a member or not,
has specified rights and obligations vis-a-vis an organization. Federal Election Commission v. National Right to
Work Committee, D.C.D.C.1980, 501 F.Supp. 422, reversed 665 F.2d 371, 214 U.S.App.D.C. 215, reversed
103 S.Ct. 552, 459 U.S. 197, 74 L.Ed.2d 364, on remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

12. Judicial elections

Former section 610 of Title 18 making it unlawful for any national bank to make a contribution in connection
with any election to any political office was applicable to contributions to judicial elections. U.S. v. Clifford,
D.C.N.Y.1976, 409 F.Supp. 1070.

13. State elections

If state law permits corporation to use corporate funds as contributions in state elections, shareholders are on
notice that the funds may be so used and have no recourse under any federal provision. Cort v. Ash, Pa.1975, 95
S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Former section 610 of Title 18 making it unlawful for any national bank to make a contribution in connection
with any election to any political office was applicable to state elections. U.S. v. Clifford, D.C.N.Y.1976, 409
F.Supp. 1070.

Assessment by local union of radio artists to oppose initiative measure appearing on ballot in state election did
not violate former section 251 of this title, since such section could not interfere with state elections. De Mille v.

American Federation of Radio Artists, Los Angeles Local, Cal.App.1946, 175 P.2d 851.

14. Intent
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To prove a violation of former section 610 of Title 18 prohibiting political campaign contributions by national
banks in making postelection contributions, there had to be proof of an intent to influence the election. U.S. v.
Clifford, D.C.N.Y.1976, 409 F.Supp. 1070.

15. Offenses

Nonprofit corporation’s publication and distribution of newsletter urging readers to vote "pro-life" in upcoming
primary election was "express advocacy" subject to Federal Election Campaign Act’s prohibition of direct
expenditure of corporate funds in connection with any election; newsletter identified and provided photographs of
specific "pro-life" candidates. Federal Election Com’n v. Massachusetts Citizens for Life, Inc., Mass. 1986, 107
S.Ct. 616, 479 U.S. 238, 93 L.Ed.2d 539.

Labor organization’s use of union dues to sponsor commercial television broadcast designed to influence
election to select certain candidates for Congress would be violative of former section 610 of Title 18. U.S. v.
International Union United Auto, Aircraft and Agr. Implement Workers of America (UAW-CIO), Mich.1957, 77
S.Ct. 529, 352 U.S. 567, 1 L.Ed.2d 563, rehearing denied 77 S.Ct. 808, 353 U.S. 943, 1 L.Ed.2d 763.

Provision of former section 251 of this title making it unlawful for any corporation or labor organization to
make a contribution or expenditure in connection with certain elections did not forbid publication, by corporations
and unions, in regular course of conducting their affairs, of trade or union periodicals published regularly for
members, stockholders or customers, expressing views on candidates or proposed measures in regular course of
publication. U.S. v. Congress of Industrial Organizations, 1948, 68 S.Ct. 1349, 335 U.S. 106, 92 L.Ed. 1849.

Under section of the Federal Election Campaign Act (FECA) prohibiting corporations from using general
treasury funds to make contributions or expenditures in connection with any federal election, the Federal Election
Commission (FEC) does not have the authority to restrict issue advocacy; rather, the FEC may only restrict
express advocacy. Faucher v. Federal Election Com’n, C.A.1 (Me.) 1991, 928 F.2d 468, certiorari denied 112
S.Ct. 79, 116 L.Ed.2d 52.

Though certain solicitations by nonprofit, noncapital stock corporation of persons for contributions to separate
segregated political fund that it sponsored violated restrictions of this chapter on contributions or expenditures by
corporations in connection with federal elections, those violations were not made in "defiance” or "knowing,
conscious, and deliberate flaunting" of this chapter so as to warrant penalty assessment and requirement of refund
by the corporation of funds solicited. National Right to Work Committee, Inc. v. Federal Election Com’n, 1983,
716 F.2d 1401, 230 U.S.App.D.C. 283.

Mere failure of corporation to collect debt owed by a national committee of political party for communication
services provided by corporation at party convention would not violate prohibition of former section 610 of Title
18 against corporate campaign spending. Miller v. American Tel. & Tel. Co., C.A.Pa.1974, 507 F.2d 759, on
remand 394 F.Supp. 58.

Fact that no candidate or party was named in corporation’s ad and pamphlet did not place them outside scope of
prohibition of former section 610 of Title 18 against corporate expenditures in campaigns for federal office. Ash
v. Cort, C.A.Pa.1974, 496 F.2d 416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L..Ed.2d 26.

Essential elements constituting violation of former section 610 of Title 18 prohibiting labor organizations from
making contributions and expenditures to candidates for federal offices were (1) contribution or expenditure, (2)
by a labor organization, (3) for purpose of active electioneering (4) in connection with an election for named
federal offices. U.S. v. Pipefitters Local Union No. 562, C.A.Mo0.1970, 434 F.2d 1116, adhered to 434 F.2d
1127, reversed in part, vacated in part on other grounds 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

Where all members of labor organization having same pay scale paid same dues and political fund was
established by members authorizing allocations from their dues to the fund, expenditures out of fund for political
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purposes would violate former section 610 of Title 18 prohibiting utilization, for political purposes, of moneys
secured by dues required as condition of membership in union. Barber v. Gibbons, D.C.Mo0.1973, 367 F.Supp.
1102.

Corporation’s advertisements employing rating system to show percentage of each incumbent officer’s "votes
cast in favor of constitutional principles” did not violate prohibition of former section 610 of Title 18 on
corporate campaign contributions. U.S. v. Lewis Food Co., D.C.Cal.1964, 236 EF.Supp. 849.

16. Persons liable

Indictment and conviction of labor union was not a condition precedent to indictment and conviction of its
officers under former section 610 of Title 18 prohibiting labor unions from making political contributions, and
indictment against individual defendants charging conspiratorial and substantive violations of said section was not
defective by reason of fact that labor union had not previously been indicted and convicted. U.S. v. Boyle,
D.C.D.C.1972, 338 F.Supp. 1028.

17. Persons protected

Former section 610 of Title 18 was primarily concerned with corporations as a source of aggregated wealth and
therefore of possible corrupting influence, and protection of ordinary stockholders was at best a secondary
concern. Cort v. Ash, Pa.1975, 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Shareholders are within class for whose protection prohibition of former section 610 of Title 18 against
corporate political contributions was enacted. Miller v. American Tel. & Tel. Co., C.A.Pa.1974, 507 F.2d 759,
on remand 394 F.Supp. 58.

18. Certification of constitutional questions

While there exists a serious question concerning the constitutionality under U.S.C.A. Const. Amend. 1 of the
Federal Corrupt Practices Act, former section 241 et seq. of this title, the instant panel did not have jurisdiction to
resolve that issue but was obliged, under section 437h(a) of this title, to "* * * certify all questions of
constitutionality of this Act [this chapter] to the United States court of appeals for the circuit involved, which
shall hear the matter sitting en banc". Federal Election Commission v. Lance, C.A.Ga.1980, 617 F.2d 365,
supplemented 635 F.2d 1132, appeal dismissed, certiorari denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d
999.

19. Private right of action

Private cause of action by stockholder to secure derivative damage relief was not available under former section
610 of Title 18, but rather was available, if at all, under state law governing corporations. Cort v. Ash, Pa.1975,
95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Stockholders did not have private right of action against corporate directors to recover direct damages for
alleged violations by the directors of former section 610 of Title 18. Miller v. American Tel. & Tel. Co.,
D.C.Pa.1975, 394 F.Supp. 58, affirmed 530 F.2d 964.

Former section 610 of Title 18 relating to political contributions by labor union did not authorize private right
of action. McNamara v. Johnston, D.C.II1.1973, 360 F.Supp. 517, certiorari denied 96 S.Ct. 1506, 425 U.S.
911, 47 L.Ed.2d 761, affirmed 522 F.2d 1157.

Penal sanctions provided for in former section 610 of Title 18, which proscribed any expenditure or
contribution by a corporation or labor organization to a candidate, campaign committee, political party or
organization in connection with any federal election, were exclusive, and no private cause of action was implied.
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Ash v. Cort, D.C.Pa.1972, 350 F.Supp. 227, affirmed 471 F.2d 811.
20. Persons entitled to maintain action

Individual union members, who alleged that they suffered relative diminution in their political voices as direct
result of discriminatory imbalance alleged to have resulted from enactment of this section which would likely be
redressed by declaring this section unconstitutional, and individual stockholders, who alleged that use of corporate
assets to establish and support corporate political action committees impinged upon their constitutional freedoms
and would be eliminated by declaring this section unconstitutional, had standing to raise their U.S.C.A.
Const.Amends. 1 and 5 challenges to this section. International Ass’n of Machinists and Aerospace Workers v.
Federal Election Commission, 1982, 678 F.2d 1092, 220 U.S.App.D.C. 45, affirmed 103 S.Ct. 335, 459 U.S.
983, 74 L.Ed.2d 379.

Plaintiff, who alleged, economic injury as a stockholder whose interest in corporation was worth less than it
would be had defendant directors not caused challenged expenditures to be made, and further injury as a citizen
and voter whose ability to secure a responsive federal government had been lessened, had standing to maintain
action for an injunction and damages based on alleged violation of prohibition of former section 610 of Title 18
against corporate expenditures in campaigns for federal office. Ash v. Cort, C.A.Pa.1974, 496 F.2d 416,
reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Nonprofit membership corporation that accepted contributions from business corporations did not have standing
to challenge Federal Election Campaign Act section that prohibited express advocacy by corporation for election
or defeat of identifiable candidates; without explicit policy against contributions from corporations, risk would
remain that nonprofit corporation would serve as conduit for direct spending by corporations. Faucher v. Federal
Election Com’n, D.Me.1990, 743 F.Supp. 64, affirmed 928 F.2d 468, certiorari denied 112 S.Ct. 79, 502 U.S.
820, 116 L.Ed.2d 52.

21. Justiciability

Actions for declaratory and injunctive relief alleging that this chapter violated rights guaranteed by U.S.C.A.
Const.Amends. 1 and 5 by restricting solicitation of contributions to, and by, certain corporate and trade
association political action committees or separate segregated funds, were nonjusticiable as a constitutional matter
and inappropriate for adjudication as a prudential matter and, hence, were properly dismissed where, there was no
enforcement threat or even certainty that parties would ever be at odds about interpretation of restriction where
prohibition against solicitation activities, advisory opinions could be obtained from the Federal Election
Commission and where there was no urgency of decision that outweighed the inadvisability of premature
constitutional adjudication. Martin Tractor Co. v. Federal Election Commission, 1980, 627 F.2d 375, 200
U.S.App.D.C. 322, certiorari denied 101 S.Ct. 360, 449 U.S. 954, 66 L.Ed.2d 218.

Even if stockholders, who brought action against directors of corporation based on violations of prohibition of
former section 610 of Title 18 against corporate expenditures in campaigns for federal office, had no live claim
for injunctive relief after election, the dispute over damages rendered controversy justiciable. Ash v. Cort,
C.A.Pa.1974, 496 F.2d 416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

22. Ripeness doctrine

Challenge to constitutionality of provision of this section on ground that it violated ex post facto clause was not
ripe for review where it was not clear that no violations of this chapter in fact occurred after its enactment and it
was not clear that criminal penalties would be sought against complainant. Federal Election Commission v.
Lance, C.A.Ga.1981, 635 F.2d 1132, appeal dismissed, certiorari denied 101 S.Ct. 3151, 453 U.S. 917, 67
L.Ed.2d 999.

Action seeking declaratory judgment that committee on political education could make in-kind contributions to
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federal candidates using goods and services purchased at fair market value from organization with payments made
in advance or within commercially reasonable period of time was not ripe for adjudication where Federal Election
Commission had not been given opportunity to reconsider its decision that contributions amounted to illegal
corporate contributions. Sierra Club v. Federal Election Com’n, D.C.D.C.1984, 593 F.Supp. 166.

23. Exhaustion of remedies

Citizen of stockholder objecting to alleged violations in future elections of former section 610 of Title 18 had to
pursue statutory remedy of a complaint to the Federal Election Commission, under section 437d of this title, and
invoke its authority to request the Attorney General to seek injunctive relief. Cort v. Ash, Pa.1975, 95 S.Ct.
2080, 422 U.S. 66, 45 L.Ed.2d 26.

Action seeking declaratory judgment that committee on political education could make in-kind contributions to
federal candidates using goods and services purchased at fair market value from organization with payments made
in advance or within commercially reasonable period of time was barred by plaintiffs’ failure to exhaust
administrative remedies where plaintiffs did not seek reconsideration of Federal Elections Commission advisory
opinion finding that methods proposed by plaintiffs would constitute illegal corporate contribution or demonstrate
that reconsideration would be futile. Sierra Club v. Federal Election Com’n, D.C.D.C.1984, 593 F.Supp. 166.

24. Jurisdiction

Statutory remedy before Federal Election Commission was intended to govern all allegations of improper
contributions in federal elections and the federal courts did not have jurisdiction of action by local union members
to enjoin union officers from making contributions in alleged violation of former section 610 of Title 18.
McNamara v. Johnston, C.A.Ill.1975, 522 F.2d 1157, certiorari denied 96 S.Ct. 1506, 425 U.S. 911, 47
L.Ed.2d 761.

United States district court had no jurisdiction to review executive decision to bring indictment against
individual defendant charging violation of former section 610 of Title 18 prohibiting labor unions from making
political contributions, but district court would decline jurisdiction even if it was present, where exercising
jurisdiction would not only frustrate will of Congress in enacting said section but would also open up a Pandora’s
box in connection with administration of justice and proper enforcement of criminal laws. U.S. v. Boyle,
D.C.D.C.1971, 338 F.Supp. 1025, motion denied 331 F.Supp. 1181.

25. Venue

In prosecution for knowingly causing another to accept or receive an illegal corporate campaign contribution,
venue was proper in Southern District of New York, where recipient of check for illegal contribution deposited
check in bank in that District, notwithstanding contention that venue was improper in that District because all
defendant’s conduct in causing acceptance or receipt of contribution was performed by him in Minnesota. U.S. v.
Chestnut, D.C.N.Y.1975, 399 F.Supp. 1292, affirmed 533 F.2d 40, certiorari denied 97 S.Ct. 88, 429 U.S. 829,
50 L.Ed.2d 93.

26. Grand jury proceedings

Indictment charging substantive and conspiratorial violations of former section 610 of Title 18 prohibiting labor
union from making political contributions was not subject to dismissal on ground of presence of an unauthorized
person in grand jury room, where neither in memorandum of points and authorities in support of motion to
dismiss nor at hearing on motion was any evidence produced substantiating claim. U.S. v. Boyle,
D.C.D.C.1972, 338 F.Supp. 1028.

27. Indictment
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Indictment alleging contribution or expenditure from general treasury of union or corporation in connection
with federal election states offense. Pipefitters Local Union No. 562 v. U.S., Mo0.1972, 92 S.Ct. 2247, 407 U.S.
385, 33 L.Ed.2d 11.

Indictment charging publication by labor union with union funds of weekly periodical which, in issue of certain
date contained statement by union president urging that union members vote for certain candidate for Congress,
and charging distribution of the particular issue in regular course to those accustomed to receive copies of the
periodical, did not allege a violation of former section 251 of this title. U.S. v. Congress of Industrial
Organizations, 1948, 68 S.Ct. 1349, 335 U.S. 106, 92 L.Ed. 1849.

Failure of indictment charging violation of former section 610 of Title 18 prohibiting labor organizations from
making contributions and expenditures to candidates for federal offices to allege that payments to political and
education fund established by labor union were involuntary was not fatal, since voluntariness would not be
controlling on proof of gist of indictment that money in fund was in truth and in fact money belonging to labor
union; however, issue of voluntariness, along with intention of donors as to ownership and control of fund, was
relevant and material on issue of whether fund was property of union. U.S. v. Pipefitters Local Union No. 562,
C.A.Mo.1970, 434 F.2d 1116, adhered to 434 F.2d 1127, reversed in part, vacated in part on other grounds 92
S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

Allegation in indictment that corporation made an "expenditure” in connection with election necessarily inferred
an allegation that general corporate funds were used, and, entry of plea of not guilty, gave rise to question of fact
as to source of corporate funds. U.S. v. Lewis Food Co., C.A.Cal.1966, 366 F.2d 710.

An indictment against corporations for conspiracy to make unlawful campaign contributions, need not allege
that offense with the particularity of an indictment directly charging it as an offense. U.S. v. U.S. Brewers’
Ass’n, D.C.Pa.1916, 239 F. 163.

Indictment which alleged that United States Senator’s campaign manager, arranged payment by corporation of
$12,000 to Senator’s advertising firm in payment of one month’s services to Senator’s campaign was sufficient to
state an offense against campaign manager for causing advertising firm to do that which, if done directly by him,
would have constituted acceptance of illegal corporate campaign contribution. U.S. v. Chestnut, D.C.N.Y.1975,
394 F.Supp. 581.

Indictment charging conspiracy to violate former section 610 of Title 18 prohibiting labor unions from making
political contributions was not subject to dismissal on ground that it charged three distinct conspiracies, therefore
making it duplicitous, where indictment charged a continuing conspiracy. U.S. v. Boyle, D.C.D.C.1972, 338
F.Supp. 1028.

Indictment charging that defendant corporation had made unlawful expenditures in connection with primary
election was insufficient for failure to disclose whether expenditures violated wishes of a stockholder. U.S. v.
Lewis Food Co., D.C.Cal.1964, 236 F.Supp. 849.

28. Bill of particulars

Defendant, charged with violation of former section 610 of Title 18 relating to expenditures by national bank in
connection with an election, and with misapplication of funds by bank officer or employee, was entitled to a bill
of particulars fully and fairly advising him of the details of the government’s charges, in order that he might

properly prepare whatever defense he might have under the circumstances, in order to avoid prejudicial surprise at
trial. U.S. v. Barket, D.C.Mo0.1974, 380 F.Supp. 1018.

29. Intervention
Even if union were able to allege a sufficient interest to warrant its intervention of right in corporation’s action
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against the Federal Election Commission challenging corporate campaign contribution provision of this section,
its claim for intervention of right would also fail because its interest was adequately represented by the
Commission. Athens Lumber Co., Inc. v. Federal Election Com’n, C.A.Ga.1982, 690 F.2d 1364.

30. Double jeopardy

Following acquittal of corporate defendant on charge of making political contributions in violation of former
section 610 of Title 18 [now covered by this section], appeal by the Government was precluded as violative of
double jeopardy clause of U.S.C.A. Const. Amend. 5. U.S. v. Security Nat. Bank, C.A.N.Y.1976, 546 F.2d
492, certiorari denied 97 S.Ct. 1591, 430 U.S. 950, 51 L.Ed.2d 799.

President of international union was not placed twice in jeopardy by reason of conviction of having consented to
unlawful contribution of labor union funds to the campaigns of candidates for federal office, unlawful conversion
of union funds for purpose of making such contribution, and conspiracy to commit such offenses. U.S. v. Boyle,
1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593, 414 U.S. 1076, 38 L.Ed.2d 483.

Fact that substantive counts were in part based on allegations underlying conspiracy charge in prosecution
charging violation of former section 610 of Title 18 prohibiting labor unions from making political contributions
did not constitute a violation of defendants’ right under U.S.C.A. Const.Amend. 5 against being placed in double
jeopardy. U.S. v. Boyle, D.C.D.C.1972, 338 F.Supp. 1028.

31. Limitations

Where indictment charging conspiratorial and substantive violations of former section 610 of Title 18
prohibiting labor unions from making political contributions indicated that last overt act occurred on or about
June 10, 1969, indictment was founded well within the five-year period of limitation and was not barred. U.S. v.
Boyle, D.C.D.C.1972, 338 F.Supp. 1028.

32. Speedy trial

Fact that five-year statute of limitations applicable to defendant’s alleged illegal bank loan to political
organizations was not due to expire until 13 months after indictment was filed did not foreclose defendant from
asserting prejudice from preindictment delay. U.S. v. Barket, C.A.M0.1976, 530 F.2d 189.

Where indictment which charged conspiratorial and substantive violations of former section 610 of Title 18
prohibiting labor unions from making political contributions and which was returned on Mar. 2, 1971 was
superseded by a subsequent indictment which was returned on Oct. 4, 1971, and where only delay in case was
caused by necessity of getting a transcript prepared from motions, hearings for which were held in September of
1971, in order to argue supplemental motions filed with respect to new indictment, case was proceeding in an
orderly manner and defendants were not denied their constitutional rights to a speedy trial and due process. U.S.
v. Boyle, D.C.D.C.1972, 338 F.Supp. 1028.

33. Motion to dismiss

In prosecution of corporation for making illegal campaign contributions and of corporate officer for consenting
to same, factual issues concerning various alleged payments and possible illegal transfers between corporation and
officer were part of general issue to be resolved only at trial, not on motions, such as motions to dismiss

supported by affidavit that checks from corporation cleared bank more than five years prior to filing of
information, five years being the limitation period. U.S. v. Andreas, D.C.Minn.1974, 374 F.Supp. 402.

34. Discovery and inspection
Government responses in prosecution of union and union officials for alleged violations of former section 610

Copr. © West 1995 No claim to orig. U.S. govt. works
FOIA # 57720 (URTS 16326) Docld: 70105318 Page 22



2 USCA § 441b Page 18

of Title 18 to pretrial disclosure orders failed to comply with orders, in that composition of special political action
fund was not disclosed, circumstances of contributions to fund were not disclosed, and alleged overt acts were not
disclosed, warranting dismissal of indictment. U.S. v. Seafarers Intern. Union of North America,
D.C.N.Y.1972, 343 F.Supp. 779.

Subpoena duces tecum issued against government prosecutors for production of such evidence in their
possession as was being used in prosecutions of defendants for violation of former section 610 of Title 18
prohibiting labor unions from making political contributions would be quashed, notwithstanding proffer of
defendant establishing possibility that those who accepted or received alleged contributions were not being
prosecuted, since proof of a violation by one who receives a contribution is of a wholly different character from
that required to establish a violation by a donor, and defendants did not make a clear showing of relevance and
materiality as required. U.S. v. Boyle, D.C.D.C.1971, 338 F.Supp. 1025, motion denied 331 F.Supp. 1181.

35. Summary judgment

In action by stockholder against directors of corporation based on alleged violation of prohibition of former
section 610 of Title 18 against corporate expenditures in campaigns for federal office, material factual issue
existed as to whether corporation’s ad and pamphlet were nonpartisan, thus precluding summary judgment. Ash
v. Cort, C.A.Pa.1974, 496 F.2d 416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

36. Presumptions

If "voluntary" and "involuntary" union funds are commingled and then a portion is expended for political
purposes, it will be presumed that expenditures from commingled funds consisted of proportionate shares of the
different types of money and it is irrelevant that the government show the source of all funds contributed to
political campaigns if a substantial, or huge, portion of money in the funds was "involuntary" at the time of the
contribution. U.S. v. Boyle, 1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593, 414
U.S. 1076, 38 L.Ed.2d 483.

37. Burden of proof

Stockholders who brought derivative action against communications corporation and certain of its directors for
failure to collect debt owed by national committee of political party for communication services provided at
party’s convention, and who alleged that failure to collect the debt was in violation of prohibition of former
section 610 of Title 18 against corporate campaign spending, had burden of establishing nexus between alleged
gift and a federal election. Miller v. American Tel. & Tel. Co., C.A.Pa.1974, 507 F.2d 759, on remand 394
F.Supp. 58.

In order to obtain conviction under former section 610 of Title 18, the government had to prove beyond
reasonable doubt that a labor organization made a contribution or expenditure in connection with the specified
federal election for purpose of active electioneering and that the defendant union officer consented to the making
of the contribution. U.S. v. Boyle, 1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593,
414 U.S. 1076, 38 L.Ed.2d 483.

38. Admissibility of evidence

In prosecution for knowingly causing another to accept or receive illegal corporate campaign contribution, proof
of similar acts on defendant’s part in accepting three other contributions was admissible as tending to show pattern
of conduct on issues of knowledge and intent at time of events charged in indictment. U.S. v. Chestnut,
D.C.N.Y.1975, 399 F.Supp. 1292, affirmed 533 F.2d 40, certiorari denied 97 S.Ct. 88, 429 U.S. 829, 50
L.Ed.2d 93.

39. Weight and sufficiency of evidence
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Evidence in prosecution for having consented to unlawful contribution of labor union funds to campaigns of
candidates for federal office was sufficient to establish that president of international union knew and approved of
practice of having checks on union account made out to cash, deposited in personal accounts of members and
contributions then made with personal checks and that president knew and approved of efforts to conceal source of
the funds. U.S. v. Boyle, 1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593, 414 U.S.
1076, 38 L.Ed.2d 483.

Evidence was sufficient to sustain conviction of causing another to accept or receive illegal corporate campaign
contribution. U.S. v. Chestnut, D.C.N.Y.1975, 399 F.Supp. 1292, affirmed 533 F.2d 40, certiorari denied 97
S.Ct. 88, 429 U.S. 829, 50 L.Ed.2d 93.

In prosecution against union and its president and its secretary for contribution or expenditure of union funds in
behalf of candidate for election to Congress, evidence was insufficient to show that expenditure was made by
union on behalf of candidate in respect to purchase of gasoline and repair of automobiles. U.S. v. Construction &
General Laborers Local Union No. 264, D.C.Mo.1951, 101 F.Supp. 869.

40. Questions for jury

Indictment alleging violation of prohibition of former section 610 of Title 18 against corporate campaign
contributions by corporation’s advertisements employing rating system to show percentage of each incumbent
officer’s "votes cast in favor of constitutional principles" was not dismissible as matter of law on ground that
expenditures in question were not for an activity which constituted active electioneering, and indictment and
advertisements presented jury question as to whether advertisements went beyond permissible bounds in that they
were designed to influence public at large to vote for or against particular candidates. U.S. v. Lewis Food Co.,
C.A.Cal.1966, 366 F.2d 710.

41. Moot questions

Where basis of election controversy remains after the election and where the dispute is likely to reoccur, the
case will not be found moot, even where prospective relief alone is sought. Ash v. Cort, C.A.Pa.1974, 496 F.2d
416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

42. Instructions

Jury should have been instructed in prosecution of union and its officers for conspiring to violate former section
610 of Title 18 prohibiting union from making contribution or expenditure in connection with federal election
with respect to issue of voluntariness of payments to fund, and giving instructions permitting jury to convict
without finding that donations to fund had been actual or effective dues or assessments was plain error.
Pipefitters Local Union No. 562 v. U.S., M0.1972, 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

43. Damages

There was no indication in legislative history of former section 610 of Title 18 which suggested a congressional
intent to vest in corporate shareholders a federal right to damages for violation of said section. Cort v. Ash,
Pa.1975, 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

44. Injunction

Finding in stockholder’s suit, brought on behalf of himself and of corporation, that plaintiff would not be
irreparably harmed by denial of his request for preliminary injunction to enjoin corporation from furnishing funds
for the publication and dissemination of a speech made by the corporation’s president was not clearly erroneous
despite contention that such publication and dissemination violated former section 610 of Title 18. Ash v. Cort,
C.A.Pa.1973, 471 F.2d 811.
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Injunction prohibiting corporation from repeating violation of Federal Election Campaign Act was appropriate
where corporation maintained in open court that they had not violated federal election laws and refused to promise
that they would not repeat transaction. Federal Election Com’n v. NRA Political Victory Fund, D.D.C.1991,
778 F.Supp. 62.

In action brought by the Federal Election Commission charging a corporation and its chief executive officer
with violations of former section 610 of Title 18, plaintiff’s demand for injunctive relief was not subject to
dismissal. Federal Election Commission v. Weinsten, D.C.N.Y.1978, 462 F.Supp. 243.

Where suit against corporation for direct damages for violation of former section 610 of Title 18 was dismissed
because no private right of action existed for direct damages and because plaintiff stockholders failed to satisfy
jurisdictional amount requirement, additional claim for injunctive relief could not be maintained under the
doctrine of pendent jurisdiction. Miller v. American Tel. & Tel. Co., D.C.Pa.1975, 394 F.Supp. 58, affirmed
530 F.2d 964.

45. Disbarment or suspension from practice

Engaging in covert, deceitful activities on behalf of reelection of President of United States, designed to sow
confusion among candidates of opposing party, and convictions of conspiracy and distributing political campaign
material not containing name of distributing person or organization warrants suspension for two years, probation
for three subsequent years and passing professional responsibility examination. Segretti v. State Bar, Cal.1976,
544 P.2d 929, 126 Cal.Rptr. 793.

46. Scope of review

Evidence was required to be viewed in light most favorable to the government on appeal from conviction of
labor union and officers for conspiring to violate former section 610 of Title 18 prohibiting labor organizations
from making contributions and expenditures to candidates for federal office. U.S. v. Pipefitters Local Union No.
562, C.A.Mo.1970, 434 F.2d 1116, adhered to 434 F.2d 1127, reversed in part, vacated in part on other grounds
92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

47. Issues reviewable

Appellant would be allowed to challenge constitutionality of provision of this section despite his failure to do so
in district court proceedings for enforcement of Commission subpoena. Federal Election Commission v. Lance,
C.A.Ga.1981, 635 F.2d 1132, appeal dismissed, certiorari denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d
999.

On appeal from dismissal of stockholders’ derivative action against corporation and certain of its directors for
failure to collect debt owed corporation by national committee of political party for communication services
furnished by the corporation, direct federal cause of action would not be implied in favor of stockholders against
directors for alleged violation of prohibition of former section 610 of Title 18 against corporate campaign
spending and section 202(a) of Title 47 where federal law count was not included in complaint and there was no
indication that question had ever been presented to district court. Miller v. American Tel. & Tel. Co.,
C.A.Pa.1974, 507 F.2d 759, on remand 394 F.Supp. 58.

2 U.S.C.A. § 441b-
2 USCA § 441b
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The UNITED STATES
V.
Patrick J. CLIFFORD et al.

No. 75--CR--654.

United States District Court,
E.D. New York.

March 3, 1976.

In prosecution arising out of an alleged conspiracy
to cause a national bank to make illegal campaign
contributions, defendants moved for dismissal of
various counts of the indictment. The District Court,
Costantino, J., held that statute making it unlawful
for any national bank to make a contribution in
connection with any election to any political office
does not infringe First Amendment rights as applied
to national banks; that statute applies to state judicial
elections and applies to postelection contributions
when made for the purpose of influencing the
election; and that statute prohibiting any false
statements in any matter within the jurisdiction of
any federal department or agency applies to oral
unsworn statements even when the defendant has not
initiated the investigation.

Motions denied.

[1] CONSTITUTIONAL LAW &= 82(8)

92k82(8)

Formerly 92k82

Statute prohibiting political contributions or
expenditures by national banks, corporations or
labor organizations does not infringe First
Amendment rights insofar as applied to national
banks. 18 U.S.C.A. § 610; U.S.C.A.Const.
Amend. 1.

[1] ELECTIONS &= 311

144k311

Statute prohibiting political contributions or
expenditures by national banks, corporations or
labor organizations does not infringe First
Amendment rights insofar as applied to national
banks. 18 U.S.C.A. § 610; U.S.C.A.Const.
Amend. 1.

[2] BANKS AND BANKING &= 233
52k233
Congress may exercise plenary regulatory powers
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over national banks.

[3] CRIMINAL LAW &= 13.1(2.5)
110k13.1(2.5)

Formerly 110k13.1(2)

Statute making it unlawful for any national bank to
make a contribution in connection with any election
to any political office is not unconstitutionally
vague. 18 U.S.C.A. § 610.

[4] CRIMINAL LAW &= 1078

110k1078

Statute providing that district court shall certify all
questions of constitutionality of statute prohibiting
political contributions by national banks was not
applicable to criminal prosecution for violation of
the latter statute. 18 U.S.C.A. § 610; Federal
Election Campaign Act of 1971, § 315, 2 U.S.C.A.
§ 437h.

[5] ELECTIONS &= 317.2

144k317.2

Formerly 144k317.1, 144k317

Statute making it unlawful for any national bank to
make a contribution in connection with any election
to any political office is applicable to state elections.
18 U.S.C.A. § 610.

[6] ELECTIONS &= 317.2

144kx317.2

Formerly 144k317.1, 144k317

Statute making it unlawful for any national bank to
make a contribution in connection with any election
to any political office is applicable to contributions
to judicial elections. 18 U.S.C.A. § 610.

[7]1 ELECTIONS &= 311

144k311

In prosecution for violation of statute making it
unlawful for any national bank to make a
contribution in connection with any election to any
political office, court would interpret the statute in
light of its language and purpose. 18 U.S.C.A. §
610.

[8] COURTS &= 89

106k89

Even if no prosecutions had ever been instituted for
judicial contributions under statute making it
unlawful for any national bank to make a
contribution in connection with any election to any
political office, the interpretation of the statute by
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various United States attorneys would not be
binding on court in prosecution for violation of the
statute. 18 U.S.C.A. § 610.

[9] ELECTIONS &= 311

144k311

Ambiguity in statute prohibiting political campaign
contributions by national banks would be resolved in
favor of lenity. 18 U.S.C.A. § 610.

[10] ELECTIONS &= 329

144k329

To prove a violation of statute prohibiting political
campaign contributions by national banks in making
postelection contributions, there must be proof of an
intent to influence the election. 18 U.S.C.A. § 610.

[11] FRAUD &= 68.10(3)

184k68.10(3)

Statute prohibiting the making of false statements in
any matter within the jurisdiction of any federal
department or agency was applicable to oral
unsworn statements made to a bank examiner even if
defendants had not initiated the investigation. 18
U.S.C.A. § 1001.

[12] INDICTMENT AND INFORMATION
&> 144.2

210k144.2

Defendants’ motions to dismiss counts of complaint
charging conspiracy to cause national bank to make
illegal campaign contributions, wherein one
defendant alleged that he was not an active member
of the conspiracy at the time of the contributions
charged and codefendant claimed undue delay in
prosecution, would be denied without prejudice. 18
U.S.C.A. § 610.

#1071 David G. Trager, U.S. Atty., ED.N.Y.,
Thomas R. Pattison, Edward R. Korman, Robert F.
Katzberg, Asst. U.S. Attys., Brooklyn, N.Y., for
the U.S.

Orans, Elsen & Polstein, new York City, for
defendant Patrick Clifford; Gary P. Naftalis, Gary
H. Greenberg, New York City, of counsel.

Joseph W. Ryan, Jr., Mineola, N.Y., for
defendant Frank Powell.

Irving A. Cohn, Mineola, N.Y., for defendant
David J. Dowd.
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Lord, Day & Lord, New York City, for defendant
Security National Bank; Eugene F. Bannigan, John
W. Castles, III, New York City, of counsel.

MEMORANDUM AND ORDER
COSTANTINO, District Judge.

The 22 count indictment in this case arises out of
an alleged conspiracy to cause the Security National
Bank to make illegal campaign contributions from
1966--1974. 18 U.S.C. §§ 610, 659, 1001.

Defendants have made various procedural
motions. Since this court finds those motions to be
without merit, they are denied.

Defendants have also moved for dismissal of
various counts of the indictment on numerous
grounds. Among the issues raised are (1) the
constitutionality of § 610, (2) the applicability of §
610 to state elections, (3) the applicability of § 610
to judicial elections, (4) the applicability of § 610 to
post-election contributions, and (5) the applicability
of § 1001 to oral unsworn statements made to a bank
examiner.

1. The Constitutionality of 18 U.S.C. § 610

Defendants argue that § 610 is an unconstitutional
burden on freedom of speech in light of the recent
Supreme Court opinion, Buckley v. Valeo, 424 U.S.
1, 96 S.Ct. 612, 46 L.Ed.2d 659 ($75--436, Jan.
30, 1976). In that decision, the Supreme Court held
that the expenditure provisions of portions of the
Federal Election Campaign Act violated the First
Amendment.

*1072 [1][2] Buckley v. Valeo is distinguishable
from the case at bar, however. The prohibitions of §
610 insofar as they apply to this case are specifically
directed to national banks. Since Congress has
chartered national banks it seems clear that Congress
may exercise plenary regulatory powers over such
institutions. It is concluded that § 610 insofar as it
relates to contributions is a valid exercise of this
power and does not infringe defendants’ First
Amendment rights.

Since the government has indicated at oral
argument that its proof will be directed solely to the
issue of contributions, this court need not decide
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whether the § 610 prohibition on expenditures by
national banks is unconstitutional in light of Buckley
v. Valeo.

Defendants have also argued that § 610 is
unconstitutionally vague. The standard for
determining whether a penal statute is
unconstitutionally vague was enunciated in Connally
v. Gen’l Construction Co., 269 U.S. 385, 391, 46
S.Ct. 126, 127, 70 L.Ed. 322, 328 (1925):

That the terms of a penal statute creating a new
offense must be sufficiently explicit to inform
those who are subject to it what conduct on their
part will render them liable to its penalties, is a
well-recognized requirement, consonant alike with
ordinary notions of fair play and the settled rules
of law. And a statute which either forbids or
requires the doing of an act in terms so vague that
men of common intelligence must necessarily
guess at its meaning and differ as to its
application, violates the first essential of due
process of law. (citations omitted)

[3] Having examined the statute in light of these
standards, this court concludes that § 610 is not
unconstitutionally vague.

[4] This court has given careful consideration to
defendant Dowd’s argument that the question of
constitutionality should be certified to the U.S.
Court of Appeals for the 2d Circuit pursuant to 2
U.S.C. § 437h. [FN1] A review of the language of
that section and its legislative history has convinced
this court, however, that the provisions of the
section are not applicable to the case at bar. The
Joint Explanatory Statement of the Committee on
Conference, for this section states:

FN1. 2 U.S.C. § 437h provides as follows: (a) The
Commission, the national committee of any political
party, or any individual eligible to vote in any
election for the office of President of the United
States may institute such actions in the appropriate
district court of the United States, including actions
for declaratory judgment, as may be appropriate to
construe the constitutionality of any provision of
this Act or of section 608, 610, 611, 613, 614, 615,
616, or 617 of Title 18. The district court
immediately shall certify all questions of
constitutionality of this Act or of section 608, 610,
611, 613, 614, 615, 616, or 617 of Title 18 to the
United States court of appeals for the circuit
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involved, which shall hear the matter sitting en
banc.

Conference substitute

The conference substitute generally follows the
House amendment and makes it clear that these
special judicial review provisions are available
only for actions directed at determining the
constitutionality of provisions of the Act and of
provisions of title 18, United States Code, related
to the activities regulated by the Act.

1974 U.S.Code Cong. & Admin.News, p. 5664

The case at bar was not directed at determining the
constitutionality of the Act. Rather this is a criminal
action; the constitutional attack was raised by way
of motion. There is no need for the expedited review
provision of § 437h in a criminal action, since
review may be had on appeal. Declaratory
judgments regulate prospective actions; this criminal
case deals with actions already taken. Accordingly,
there is no reason for certifying the question to the
Court of Appeals.

2. The Applicability of § 610 to state elections

[5] Defendants contend that § 610 should apply
only to contributions made *1073 in connection with
federal elections and not to state elections. They cite
Ash v. Cort, 3 Cir., 496 F.2d 416, rev’d on other
grounds, 422 U.S. 66, 95 S.Ct. 2080, 45 L.Ed.2d
26 (1975) for the proposition that the definitions
contained in 18 U.S.C. § 591 limit the scope of s
610. Ash v. Cort was a civil case dealing with
corporate contributions. The prohibitions against
national banks in § 610 is different from the
prohibition against other corporations in the same
section, and the definitions in § 591 only apply
’except as otherwise specifically provided.” The
language of § 610 applicable to the case at bar
clearly provides otherwise: ’It is unlawful for any
national bank . . to make a contribution or
expenditure in connection with any election to any
political office ." (emphasis added). This
language is even more significant in light of the
more limited language used in the part of the section
dealing with corporations in general:

. . or for any corporation whatever, or any labor
organization to make a contribution or expenditure
in connection with any election at which
Presidential and Vice Presidential electors or a
Senator or Representative in, or a Delegate or
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Resident Commissioner to Congress are to be
voted for, or in connection with any primary
election or political convention or caucus held to
select candidates for any of the foregoing offices .

The conclusion that the part of the section relating
to national banks was meant to apply to all
elections--state as well as federal--is further
reinforced by reference to the legislative history. See
S.Rep. No. 3056, 59 Cong. 1st Sess. p. 2:

The effect of this provision is to make it unlawful

for any corporation, (organized by authority of

any laws of Congress), no matter what its
character may be, to make a contribution ’in
connection with any election to any political
office’ without regard to whether the election be
national, State, county, township, or municipal.

The congress has the undoubted right thus to

restrict and regulate corporations of its own

creation.

3. The Applicability of § 610 to judicial elections

[6] In arguing that § 610 should not be applied to
contributions to judicial elections, defendants rely
on two arguments: (1) the alleged failure in the past
to prosecute for contributions to judicial elections
and (2) a perceived distinction between judicial and
political elections. These arguments are without
merit.

[7] Assuming arguendo that no prosecution has
ever been instituted for contributions to judicial
office, this court must nevertheless interpret § 610
in light of its language and purpose. Defendants’
argument apparently proceeds as follows: (1) no
prosecutions have ever been instituted for judicial
contributions, (2) there must have been occasions
when the various United States Attorneys’ offices
were aware of bank contributions to judicial
campaigns, (3) therefore, by failing to prosecute, the
government indicated its belief that judicial
campaigns were insulated from the section’s
prohibitions.

[8] Only two things need be said about this
argument. First, this court is not prepared to
speculate as to the reasons for the absence of similar
prosecutions. Second, even if this court were able to
discern the interpretation of this section by various
United States Attorneys in the past, that
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interpretation would not be binding under the
circumstances present here.

Defendants rely on Rosenthal v. Harwood, 35
N.Y.2d 469, 363 N.Y.S.2d 937, 323 N.E.2d 179
(1974) for the proposition that a distinction exists
between political and judicial campaigns. To the
extent that such a distinction is present in Rosenthal,
however, it is based on the need to insulate judicial
elections, more than any other election, from
corruption or the appearance of corruption. The
Court specifically held that ’public policy . . .
mandates that insofar as practicable both selection
for an performance *1074 in judicial office shall be
free from political manipulation.” 363 N.Y.S.2d at
943, 323 N.E.2d at 183. It seems clear that this
rationale requires, rather than precludes, application
of § 610 to judicial elections.

In Buckley v. Valeo, supra, 424 U.S. at p. 26, 96
S.Ct. at p. 638, 46 L.Ed.2d at p. 692, the Supreme
Court recognized that the primary purpose of the
Federal Election Campaign Act was ’to limit the
actuality and appearance of corruption . . ..” These
public policy considerations clearly mandate that the
words of the section--’any election to any political
office’--be given their plain meaning. Accordingly,
it is concluded that s 610 does apply to contributions
made to judicial campaigns.

4. Applicability of § 610 to post election
contributions

Defendant Clifford argues that Count 15 of the
indictment must be dismissed because it alleges a
contribution made after the election. Defendant
contends that to establish a violation of § 610 some
sort of ’active electioneering’ must be proved, see,
e.g., U.S. v. Boyle, 157 U.S.App.D.C. 166, 482
F.2d 755 (1973), cert. denied, 414 U.S. 1076, 94
S.Ct. 593, 38 L.Ed.2d 483 (1973). The government
has argued that the exclusion of postelection
contributions from the language of § 610 would
*create a loophole so wide that it would consume the
entire statute.’

{9][10] There appears to be merit to both
propositions; the wording of the statute, at the time
of the contribution was ambiguous. [FN2] This
court must resolve the ambiguity in favor of lenity.
Rewis v. U.S., 401 U.S. 808, 812, 91 S.Ct. 1056,
1059, 28 L.Ed.2d 493, 496 (1971); Bell v. U.S.,
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349 U.S. 81, 83, 75 S.Ct. 620, 622, 99 L.Ed. 905,
910 (1955). It is therefore concluded that to prove a
violation of s 610, under the circumstances of this
case, an intent to influence the election must be
proved. Cf. Miller v. American Tel. & Tel. Co.,
507 F.2d 759 (3d Cir. 1974); U.S. v. Lewis Food
Co., 366 F.2d 710 (9th Cir. 1966).

FN2. It is probable, although this court need not
decide the issue, that by amending the Ilast
paragraph of § 610 in 1972, Congress has closed
any loophole that existed.

This court, however, cannot conclude as a matter
of law that the post-election contribution alleged in
Count 15 was not made for the purpose of
influencing the election. Resolution of that issue is
within the province of a jury after hearing all the
facts and circumstances surrounding the
contribution. Accordingly, the motion to dismiss
Count 15 is denied at this time.

5. The Applicability of 18 U.S.C. § 1001 to oral
unsworn statements made to
a Bank Examiner

[11] Counts 21 and 22 of the indictment charge
defendant Clifford with making false statements in a
matter within the jurisdiction of the Office of the
Comptroller of the Currency in violation of 18
U.S.C. § 1001. Clifford argues that § 1001 does not
apply to oral unsworn statements when the
defendant has not initiated the investigation, citing
U.S. v. Bedore, 455 F.2d 1109 (9th Cir. 1972).

The United States Court of Appeals for the Second
Circuit, however, has construed § 1001 in very
broad terms. See U.S. v. McCue, 301 F.2d 452 (2d
Cir. 1962); U.S. v. Adler, 380 F.2d 917 (2d Cir.
1967). In McCue a conviction under § 1001 was
upheld despite the fact that the investigation was not
initiated by the defendant. In Adler the court noted
that the word ’statement’ as it appears in the statute
has been interpreted to include oral statements not
under oath. 380 F.2d at 922.

The ’exculpatory--no’ cases are not applicable to
the facts of this case. Accordingly the motion to

dismiss Counts 21 and 22 is denied.

6. Powell’s Motion to Dismiss

Page 5§

[12] Defendant Powell moves to dismiss Counts
3,5,9, 17 and 19 on the *1075 ground that, as a
matter of law, he was not an active member of the
conspiracy at the time the contributions charged in
those counts were made. This motion is denied
without prejudice. See Pinkerton v. U.S., 328 U.S.
640, 646, 66 S.Ct. 1180, 1183, 90 L.Ed. 1489,
1496 (1945). Hyde v. U.S., 225 U.S. 347, 369, 32
S.Ct.

793, 803, 56 L.Ed. 1114, 1127 (1912). 7.
Clifford’s Motion to dismiss
because of undue delay in prosecution

This court cannot decide at this time whether or
not there was prejudicial delay, for, as the brief on
behalf of Mr. Clifford states, there 'may well be
substantial’ prejudice. (emphasis added) Rather than
speculate as to whether there may or may not be
prejudice during trial this court denies the motion
without prejudice.

Accordingly, defendants’ motions to dismiss are
denied. Defendants’ motions to strike ’surplusage’
and to sever various counts of the indictment are
also denied.

So ordered.

END OF DOCUMENT
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A.C.A. § 23-34-107

ARKANSAS CODE OF 1987 ANNOTATED
TITLE 23. PUBLIC UTILITIES AND REGULATED INDUSTRIES
SUBTITLE 2. FINANCIAL INSTITUTIONS AND SECURITIES
CHAPTER 34. MISCELLANEOUS VIOLATIONS OF BANKING LAWS
Copyright © 1987-1994 by The State of Arkansas. All rights reserved.
Current through Act 70 of the 1994 Second Extraordinary Session
23-34-107 Embezzlement, misuse of funds, etc., by officer, director, etc.
(a) The following persons shall be guilty of a felony:

(1) Any officer, director, agent, or employee of any bank or trust company who:

(A) Embezzles, abstracts, or willfully misapplies any of the moneys, funds, or credits of the bank or trust
company; or '

(B) Without authority from the directors of the bank or trust company issues or puts forth any certificate of
deposit; draws any order or bill of exchange; makes any acceptance; or assigns any note, bond, draft, bill or
exchange, mortgage, judgment, or decree; or

(C) Makes any false entry in any book, report, or statement of the bank or trust company with the intent in
any case to injure or defraud the bank or trust company, or any company, body politic or corporate, or any
individual person or to deceive any officer of the bank or trust company, or the Bank Commissioner, or any
agent or examiner appointed to examine the affairs of the bank or trust company, or the State Banking Board;

(2) Every receiver or liquidating agent of a bank or trust company who, with like intent to defraud or injure,
shall embezzle, abstract, purloin, or willfully misapply any of the moneys, funds, or assets of his trust;

(3) Every agent, attorney, employee, or assistant of any receiver or liquidating agent of any bank or trust
company who, with like intent to defraud or injure, shall embezzle, abstract, purloin, or willfully misapply any of

the moneys, funds, or assets of the trust of the receiver or liquidating agent; and

(4) Every person who, with like intent, shall aid or abet any officer, director, receiver, liquidating agent,
employee, agent, attorney, or receiver in any violation of this section.

(b) Upon conviction, the person shall be fined in any sum not more than five thousand dollars ($5,000) or shall
be imprisoned in the Arkansas penitentiary for not more than five (5) years, or both.

History. Acts 1933, No. 60, § 10; Pope’s Dig., § 693; A.S.A. 1947, § 67-706.
CASE NOTES

Cited: Donaghey v. Wasson, 190 Ark. 1123, 82
S.W.2d 856 (1935).

A.C.A. § 23-34-107

AR ST § 23-34-107
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UNITED STATES of America, Appellee,

v.

Alexander J. BARKET, Appellant.

Alexander J. BARKET, Petitioner,
V.

The Honorable John W. OLIVER, United States
District Judge, and United States
of America, Respondents.

Nos. 75--1568, 75--1569.

United States Court of Appeals,
Eighth Circuit.

Submitted Nov. 14, 1975.

Decided Dec. 9, 1975.
Rehearing and Rehearing En Banc
Denied Feb. 9, 1976.
Rehearing Denied in No. 1568

Order denying motion to dismiss affirmed;
petition for writ of mandamus denied.

Stephenson, Circuit Judge, filed a concurring and
dissenting opinion.

[1] CRIMINAL LAW &= 1023(8)

110k1023(8)

Ordinarily, absent compelling reasons, an
interlocutory order, such as an order denying a
motion to dismiss an indictment, is nonappealable;
but where the appellant in good faith contends that
another trial is barred by former jeopardy, the
general rule does not apply, and the denial of the
motion to dismiss is deemed appealable as a
collateral order, within the "Cohen" doctrine. 28
U.S.C.A. § 1291.

[2] CRIMINAL LAW &= 1023(3)

110k1023(3)

An appealable collateral order (1) must be a final
determination of a claim of right separable from,
and collateral to, rights asserted in the action, (2)
must be too important to be denied review, in the
sense that it presents a serious and unsettled
question, and (3) its review cannot, in the nature of
the question that it presents, await final judgment
because when that time comes it will be too late
effectively to review the order and rights conferred
will have been lost, probably irreparably. 28
U.S.C.A. § 1291.
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[3] CRIMINAL LAW &= 1023(8)

110k1023(8)

Since order denying motion to dismiss was trial
court’s final determination of defendant’s double
jeopardy claim, since it was separable from the
merits of the case, since, being a question of
constitutional right, it was too important to be
denied review, and since review of the claim could
not await final judgment for the reason that
defendant would lose his claimed right to be free
from a second trial, the order was appealable. 28
U.S.C.A. § 1291.

[4] DOUBLE JEOPARDY &= 6

135Hk6

Formerly 110k161

Double jeopardy prohibition is meant to spare a
once jeopardized defendant not only a subsequent
conviction but also a subsequent trial.

[5] DOUBLE JEOPARDY &= 136

135Hk136

Formerly 110k196

Two statutes charge the same offense, for double
jeopardy purposes, if the violation of each statute is
proved by the same evidence.

[6] BANKS AND BANKING &= 256(3)

52k256(3)

Conviction of a bank officer under statute pertaining
to the misapplication of national bank funds requires
proof that the officer wilfully misapplied funds for
the benefit of himself or another person, for the
purpose of defrauding or injuring the bank; in
contrast, a conviction under statute pertaining to
political contributions by a national bank requires
proof that the defendant consented to the
contribution or expenditure of the bank’s funds in
connection with an election, and no purpose to
defraud or injure the bank is required. 18 U.S.C.A.
§§ 610, 656.

[71 BANKS AND BANKING &= 256(3)

52k256(3)

Statute pertaining to the willful misapplication of
national bank funds is meant to protect the funds of
banks with a federal relationship, whereas statute
pertaining to political contributions by national
banks has for one of its purposes the protection of
the electoral process from the influence of corporate
and union funds. 18 U.S.C.A. §§ 610, 656.
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[8] DOUBLE JEOPARDY &= 139.1

135Hk139.1

Formerly 110k196

National bank officer’s acquittal on indictment’s
second count, charging a violation of willful
misapplication statute, did not bar prosecution of
him on first count, charging a violation of political
contribution statute, since violations of the two
statutes must be proved by different evidence and
the two counts therefore charged different offenses.
18 U.S.C.A. §§ 610, 656.

[91 INDICTMENT AND INFORMATION
&= 189(1)

210k189(1)

One offense is a lesser included offense of another
only if, in order to commit the greater offense, it is
necessary to commit the lesser.

[10] INDICTMENT AND INFORMATION
& 191(.5)

210k191(.5)

Formerly 210k191

Violation of statute pertaining to political
contributions by national banks is not a lesser
included offense of a violation of statute pertaining
to the willful misapplication of funds by a national
bank officer. 18 U.S.C.A. §§ 610, 656.

[11] DOUBLE JEOPARDY &= 1

135Hk1

Formerly 110k161

Where an issue of ultimate fact has been determined
by a final judgment in a criminal case, to relitigate
the issue in a subsequent trial for a different offense
would violate the double jeopardy prohibition.

[12] JUDGMENT &= 951(1)

228Kk951(1)

Defendant has the burden, in any "Ashe v.
Swenson" case, of showing that the verdict or
findings of the court in prior case necessarily
foreclosed an issue essential to the subsequent
prosecution.

[13] JUDGMENT &= 751

228k751

Despite defendant’s claim, predicated on the
collateral estoppel principle of "Ashe v. Swenson,”
that the trial judge, in commenting on the weight of
the Government’s evidence at the time defendant
was acquitted on indictment’s second count, decided
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certain factual issues in defendant’s favor which
were crucial to a prosecution on the indictment’s
remaining first count, an examination of the record
established that none of the statements
unambiguously foreclosed issues essential to the first
count.

*183 Thomas C. Walsh, St. Louis, Mo., for
appellant.

Anthony Nugent, U.S. Asst. Atty., Kansas City,
Mo., for appellee.

Before MATTHES, Senior Circuit Judge, LAY
and STEPHENSON, Circuit Judges.

MATTHES, Senior Circuit Judge.

Alexander J. Barket has appealed from the order
of the district court[FN*] denying his motion to
dismiss Count 1 of a two-count indictment (our
Appeal No. 75--1568). Alternatively, Barket filed a
petition for writ of mandamus in this court (No. 75-
-1569) to compel the district court to dismiss Count
I and discharge appellant. The appeal and petition
for mandamus have been consolidated for briefing,
argument, and opinion.

FN* The Honorable John W. Oliver.

Count I of the indictment charged that appellant,
an officer of Civic Plaza National Bank, Kansas
City, Missouri, consented to the expenditure of the
bank’s moneys in connection with the 1968
presidential election, in violation of 18 U.S.C. s
610.[FN1]

FN1. In pertinent part s 610 provides: It is unlawful
for any national bank, * * * to make a contribution
or expenditure in connection with any election to
any political office, or in connection with any
primary election or political convention or caucus
held to select candidates for any political office, * *
* (A)nd every officer or director of any
corporation, or officer of any labor organization,
who consents to any contribution or expenditure by
the corporation or labor organization, as the case
may be, * * * shall be fined not more than $1,000
or imprisoned not more than one year, or both; and
if the violation was willful, shall be fined not more
than $10,000 or imprisoned not more than two
years, or both.
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Before proceeding to an examination of the merits
of the issues presented, a resume of the history of
this case in the district court will serve to explain
why this litigation is before us.

The two-count indictment was filed on May 9,
1974.[FN2] Count I charged that appellant *184
violated 18 U.S.C. s 610 by consenting to the
contribution of $7,500 of Civic Plaza’s money in
connection with the 1968 election for presidential
and vice presidential electors. Count II charged that,
in violation of 18 U.S.C. s 656, appellant
knowingly and without authorization misapplied
$9,144 of the bank’s funds by paying the money to
Rudolph Zatezalo, for the purpose of making an
unlawful political contribution.[FN3]

FN2. The original indictment in this action was
filed on October 11, 1973. The first two counts
charged appellant and the bank with the violations
alleged here. The third count charged appellant with
violating 18 U.S.C. s 1005. This indictment was
dismissed on appellant’s motion on November 23,
1973. The present indictment was subsequently
filed, naming appellant alone as defendant. A
separate information against the bank was also filed,
but was dismissed by the trial court.

FN3. In pertinent part s 656 provides: Whoever,
‘being an officer, director, * * * or connected in any
capacity with any Federal Reserve bank, member
bank, national bank or insured bank, * * *
embezzeles, abstracts, purloins or willfully
misapplies any of the moneys, funds or credits of
such bank or any moneys, funds, assets or
securities intrusted to the custody or care of such
bank, * * * shall be fined not more than $5,000 or
imprisoned not more than five years, or both * * *,

Both counts were based on the same transactions:
an alleged payment of $9,144 from the bank to
Zatezalo, as a bonus salary, and a contribution by
Zatezalo of $7,500 to the presidential campaign of
then Vice President Hubert Humphrey. [FN4] The
government’s theory is that appellant approved this
payment to Zatezalo, without proper authorization,
and so violated both s 656, by misapplying the
bank’s funds, and s 610 by consenting to an
expenditure of bank funds for a presidential
election.

FN4. The difference between the amount
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purportedly paid to Zatezalo ($9,144) and the
amount of the alleged contribution ($7,500)
apparently represented Zatezalo’s increased income
tax liability resulting from his receipt of the "bonus.’

At a conference on January 28, 1975, the court
ordered that the two counts be tried separately. It is
unclear at whose instance this order was
made.[FN35]

FNS5. The court’s memorandum of this conference
reads: 'The government elected to try the s 656
counts in the two cases.” The government asserts
that the court compelled it to sever the counts for
trial, on motion of appellant.

In any event, after waiver of a jury trial, the case
proceeded on Count II alone, the s 656
misapplication charge. At the close of the evidence,
the trial judge granted appellant’s motion for
judgment of acquittal. In granting the motion, he
discussed at length the strength of the government’s
evidence. Particularly, he said:

The greatest difficulty, it seems to me, is proof

and evidence to support any sort of finding that

whatever the defendant may have done, he did for
the purpose as alleged by the government ’to
injure and defraud his bank’ * * *.

It is my judgment, and I find, that there was an

equal failure of proof on the part of the

government that the purpose of the defendant’s
action was the making of an ’illegal’ political
contribution.

The court then entered a "not guilty’ verdict.

Count I of the indictment, the s 610 charge,
remained pending. Thereafter, appellant moved to
dismiss this count on several grounds. He asserted
first that to try him on Count I would violate the
fifth amendment’s proscription of double jeopardy,
because the offense charged in Count I is identical to
the offense charged in Count II. In his motion to
dismiss appellant relied in part at least on Ashe v.
Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d
469 (1970) to support this double jeopardy
claim.[FN6] He asserted also that Count I fails to
state an offense, and that s 610 is unconstitutional.

EN6. On appeal, appellant has receded from any
claim that Ashe v. Swenson involves pure double
jeopardy. He recognizes that Ashe dealt with
collateral estoppel, and incorporated that doctrine
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into the double jeopardy clause of the fifth
amendment.

The court denied appellant’s motion to dismiss
Count I and this appeal followed. *185 In denying
the motion, the judge filed a written memorandum
and order in which he stated inter alia:

In connection with the Section 656 charge
contained in Count II of the indictment, the
government was obligated to establish beyond
reasonable doubt that the defendant, with intent to
injure and defraud the bank of which he was an
officer and director, willfully and knowingly
misapplied $9,144.00 for the purpose of making
an unlawful political contribution. The Section
610 charge alleged in Count I does not require
proof of any factual data essential to a Section 656
conviction under Count II. The charge in Count I
requires that the government prove beyond
reasonable doubt that the defendant ’consented’ to
a $7,500 contribution made by the bank in
violation of Section 610. That is an entirely
different charge than Count II which alleged that
the defendant had made an unidentified unlawful
political contribution with money which he had
converted from funds formerly owned by the
bank.

Initially, we consider the question whether the
order complained of is a ’final decision’ appealable
under 28 U.S.C. s 1291.

The parties disagree on this vital question. The
appellant relies on Cohen v. Beneficial Industrial
Loan Corp., 337 U.S. 541, 69 S.Ct. 1221, 93
L.Ed. 1528 (1949), and cases cited below from
four courts of appeals in support of his contention
that even though the order denying the motion to
dismiss is collateral in nature, it should be treated as
final and appealable. The government argues that the
order does not fall within the ambit of the Cohen
doctrine and submits that the four cases relied upon
by the appellant the distinguishable. The
government argues also that the double jeopardy and
collateral estoppel issues can be determined after
another trial and entry of a final judgment under 28
U.S.C. s 1291.

[1] Ordinarily, absent compelling reasons, an
interlocutory order, such as an order denying a
motion to dismiss an indictment, is non-appealable.

Cohen v. Beneficial Industrial Loan Corp., supra;
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Snodgrass v. United States, 326 F.2d 409 (8th Cir.
1964). However, where, as here, the appellant in
good faith contends that another trial is barred by
former jeopardy, this general rule does not apply.
Rather, denial of the motion to dismiss is deemed
appealable as a collateral order, within the doctrine
of Cohen v. Beneficial Industrial Loan Corp., supra.
United States v. DeSilvio, 520 F.2d 247 (3d Cir.
1975); United States v. Beckerman, 516 F.2d 905
(2d Cir. 1975); United States v. Lansdown, 460
F.2d 164 (4th Cir. 1972); see also Thomas v.
Beasley, 491 F.2d 507 (6th Cir. 1974); contra,
United States v. Bailey, 512 F.2d 833 (5th Cir.
1975).[FN7]

FN7. We agree with the government that the factual
contexts of the cases relied upon by appellant are
dissimilar from the circumstances here. But central
to all of the cases was a double jeopardy plea and,
more importantly, whether that issue could be tested
and determined on an appeal from an interlocutory
judgment such as an appeal from a denial of a
motion to dismiss.

[2] The denial of the motion to dismiss in this case
has all the characteristics of a collateral order. These
characteritics are enumerated by Professor Moore:

(1) (The order must be a final determination of a

claim of right ’separable from, and collateral to,’

rights asserted in the action;

(2) it must be ’too important to be denied review,’

in the sense that it ’presents a serious and

unsettled question’; and

(3) its review cannot, in the nature of the question

that it presents, await final judgment because

’when that time comes, it will be too late

effectively to review the * * * order and rights

conferred * * * will have been lost, probably
irreparably.’
*186 9 J. Moore, Federal Practice P110.10, quoted
in Roach v. Churchman, 457 F.2d 1101 (8th Cir.
1972).

[3] The order denying the motion to dismiss here
is the trial court’s final determination of appellant’s
double jeopardy claim. It is separable from the
merits of the case. See United States v. Lansdown,
supra, 460 F.2d at 171. As a question of
constitutional right, it is too important to be denied
review. Id.

[4] Most importantly, review of the double
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jeopardy claim cannot await final judgment. The
double jeopardy prohibition is meant to spare a
once-jeopardized defendant not only a subsequent
conviction, but also a subsequent trial. It is designed
to prevent the government from ’subjected (a
defendant) to embarrassment, expense and orderal
and compelling him to live in a continuing state of
anxiety and insecurity, as well as enhancing the
possibility that even though innocent he may be
found guilty.” Green v. United States, 355 U.S.
184, 187--88, 78 S.Ct. 221, 223, 2 L.Ed.2d 199
(1957); Accord United States v. Lansdown, supra,
460 F.2d at 171; United States v. Brown, 481 F.2d
1035, 1041 (8th Cir. 1973); see also Ashe v.
Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d
469 (1970).

If this appeal is not heard now, appellant will lose
his claimed right to be free from a second
-trial.[FN8] Review thus cannot await final
judgment. We hold that the order is appealable, and
in so holding, we emphasize that our conclusion is
limited to double jeopardy cases.

FN8. It makes no difference for appealability
purposes, of course, whether appellant wins or
loses on the merits. See, e.g., United States v.
DeSilvio, supra (finding that order similar to the
one here is appealable, and holding for appellee on
merits).

Also, the other grounds for dismissal of the
indictment advanced by appellant (failure to charge
an offense and the unconstitutionality of s 610) can
be heard, if necessary, on appeal from final
judgment in the event there is another trial and
conviction. Accordingly, we do not consider them
now. We limit our consideration to appellant’s
double jeopardy and collateral estoppel claims.

And because we find the order appealable, we
need not consider whether mandamus is appropriate.

Appellant in fact makes two separate double
jeopardy arguments. First, he contends that the s
610 violation charged in Count I and the s 656
violation charged in Count II are the "same offense,’
so that his acquittal for the latter bars prosecution
for the former. Secondly, he argues that the second
prosecution is barred by the "collateral estoppel’ rule
of Ashe v. Swenson, 397 U.S. 436, 90 S.Ct. 1189,
25 L.Ed.2d 469 (1970). We consider each argument
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in turn.

[5]1 Two statutes charge the same offense, for
double jeopardy purposes, if the violation of each
statute is proved by the same evidence. Blockburger
v. United States, 284 U.S. 299, 52 S.Ct. 40, 76
L.Ed. 520 (1932); Kistner v. United States, 332
F.2d 978, 980 (8th Cir. 1964).

[6] Conviction of a bank officer under 18 U.S.C.
s 656 requires proof that the officer wilfully
misapplied funds for the benefit of himself or
another person, for the purpose of defrauding or
injuring the bank. This purpose to defraud or injure
the bank is an important element of a s 656 offense.
See United States v. Giordano, 489 F.2d 327, 330
(2d Cir. 1973).

Conviction under s 610, in contrast, requires
proof that the defendant consented to the
contribution or expenditure of the bank’s funds in
connection with an election. No purpose to defraud
or injure the bank is required.

[7] There is a fundamental difference in purpose
between the two statutes. The misapplication
statute, s 656, is meant to protect the funds of banks
with a federal relationship. ’(C)ourts have generally
held that the gist of the offense of willful
misapplication is the conversion of funds of a
federally insured *187 bank by one connected in
some capacity with the bank either to his own use or
to the use of a third person, with the intent to injure
or defraud the bank.’ United States v. Wilson, 500
F.2d 715, 720 (5th Cir. 1974). The political
contribution statute, s 610, in contrast, has for one
of its purposes the protection of the electoral process
from the influence of corporate and union funds. See
United States v. Auto Workers, 352 U.S. 567, 77
S.Ct. 529, 1 L.Ed.2d 563 (1952).

[8] Because of these different purposes, the two
offenses contain different elements. As noted, s 656
requires a purpose to injure or defraud the bank; s
610 requires consent to a political contribution.
Violations of the two statutes must be proved by
different evidence. Therefore, the two counts here
charge different offenses.[FN9] See United States v.
Blockburger, supra.

FN9. Appellant makes much of the government’s
assertion that it will introduce at trial on Count I the
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same evidence used at the trial of Count II. The
question before us is not, however, what evidence
is to be used at trial. Rather, the question is what
evidence is required to convict under the two
statutes.

Appellant in reality is arguing not that the
offenses are identical, but that the s 610 violation is
a lesser included offense of the s 656 violation.

[91[10] One offense is a lesser included offense of
another only if, in order to commit the greater
offense, it is necessary to commit the lesser. See
United States v. Eisenberg, 469 F.2d 156, 162 (8th
Cir. 1972), cert. denied, 410 U.S. 992, 93 S.Ct.
1515, 36 L.Ed.2d 190 (1973). Manifestly, there are
many ways to misapply funds, in violation of s 656,
without consenting to a political contribution in
violation of s 610. It is thus possible to commit the
greater offense without committing the lesser, and
the lesser included offense doctrine is inapplicable.

The two counts, then, do not charge the same
offense. Nor is the offense charged in Count I a
lesser included offense of the offense charged in
Count II. This aspect of the double jeopardy
prohibition is thus inapplicable, and appellant’s
point is without merit.

[111 Appellant’s second argument is based, not on
pure double jeopardy, but on the ’collateral
estoppel’ principle of Ashe v. Swenson, 397 U.S.
436, 90 S.Ct. 1189, 25 L.Ed.2d 469 (1970). The
Supreme Court there held that, where an issue of
ultimate fact has been determined by a final
judgment in a criminal case, to relitigate the issue in
a subsequent trial for a different offense violates the
double jeopardy prohibition. Appellant contends that
the trial judge, in commenting on the weight of the
government’s evidence, decided certain factual
issues in appellant’s favor which would be crucial to
a prosecution on Count I.

The statement referred to were made from the
bench at the close of the evidence at the trial on
Count II.[FN10] They lack the clarity which could
be found in written findings of fact. It is therefore
difficult to determine what factual issues the trial
judge intended to resolve by the statements.

FN10. Appellant did not request formal findings of
fact, and none were made. See Fed.R.Crim.P.
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23(c). The ’findings’ referred to here were oral
comments made in the disposition of the motion for
judgment of acquittal. Because none forecloses an
issue essential to Count I, it is not necessary to
consider whether ’findings’ of this kind can bring
the Ashe v. Swenson rule into play.

As shown above, in ruling on the motion to
dismiss which is now before us, the trial judge
found that his disposition of Count II had not
foreclosed any issues essential to the trial of Count
I. We are not bound by this finding. Rather, we
must make our own examination of the record, to
see what factual issues were resolved in connection
with the motion for judgment of acquittal, and
which of these issues, if any, would be material to a
s 610 prosecution. We note first that the one issue
on which the trial court *188 unquestionably found
a failure of proof is not essential to a s 610
proceeding. The court ruled that the government had
failed to prove that appellant acted for the purpose
of injuring and defrauding his bank. As observed,
this is not an element of the s 610 offense, so that
this finding does not preclude conviction under that
statute.

Appellant relies on certain other ’findings’ of the
trial court to support his Ashe v. Swenson claim. He
points, first, to the trial court’s assertion that the
evidence did not support a finding that appellant
acted ’wilfully.” It is not at all clear what the trial
judge meant by his use of the word ’wilful.” He
might have meant to say that appellant did not act
for the specific purpose of violating s 656, or to
assert again that appellant did not act to injure the
bank. If so, this ’finding’ of lack of wilfulness is
irrelevant to the s 610 charge.

Similarly, the court found that 'there was an equal
failure of proof on the part of the government that
the purpose of the defendant’s action was the
making of an ’illegal’ political contribution.” This
comment was made in the midst of a discussion of
the requirement that a s 656 misapplication
necessarily involve a conversion. The court
emphasized the word ’illegal.” It might well have
meant to say, not that the government failed to
prove the political contribution, but that it failed to
prove that the contribution resulted from an
unauthorized, i.e., ’illegal,” conversion of bank
funds. Conviction under s 610 does not require that
the contribution of bank funds be unauthorized. If
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the sentence quoted is given this meaning,
prosecution under s 610 remains possible.

Appellant asserts, finally, that the court found that
the government failed to prove that appellant was
’tied’ to the contribution in question. The record
shows that the court did not in fact so find.
Although it indicated that there was ’some
difficulty’ in tying the alleged contribution to
appellant in light of certain documentary evidence, it
did not expressly rule on the question. In the
absence of a clearer declaration by the trial judge,
we cannot say that the issue of appellant’s
participation in the contribution was resolved.

[12][13] In any Ashe v. Swenson case, the burden
is on the defendant to show that the verdict or the
findings of the court in the prior case necessarily
foreclosed an issue essential to the subsequent
prosecution. See United States v. Gugliaro, 501
F.2d 68, 70 (2d Cir. 1974). Appellant has not
sustained this burden here. None of the statements
referred to by appellant unambiguously forecloses
issues essential to Count I.

Appellant has thus not shown that the prosecution
of Count I is barred by the trial court’s disposition
of Count II, either under traditional double jeopardy
standards or under the rule of Ashe v. Swenson. The
trial court therefore did not err in denying the
motion to dismiss.

The government has indicated that it will present
at the trial of Count I the same evidence it produced
at the trial of Count II. We assume that the trial
court will provide both parties the opportunity to
present additional evidence if they choose to do so.

The petition for writ of mandamus is denied. The
order of the district court denying appellant’s
motion to dismiss is affirmed.

STEPHENSON, Circuit Judge (concurring and
dissenting).

Assuming arguendo that the order of the district
court denying appellant’s motion to dismiss Count I
is an appealable order I concur with parts II and III
of the majority opinion.

However, I respectfully dissent from part I of the
majority opinion because it is my view that the order
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denying dismissal of Count I is not a final decision
appealable under 28 U.S.C. s 1291. I am in accord
with the views expressed in United States v. Bailey,
512 F.2d 833 (5th Cir. 1975). Cf. United States v.
Nixon, 418 U.S. 683, 690--92, 94 S.Ct. 3090, 41
L.Ed.2d 1039 (1974).

I would deny the petition for writ of mandamus
for the reason that exceptional *189 circumstances
justifying invocation of this extraordinary remedy
do not exist. Will v. United States, 389 U.S. 90,
95, 88 S.Ct. 269, 19 L.Ed.2d 305 (1967).

END OF DOCUMENT
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2 U.S.C.A. §437g

UNITED STATES CODE ANNOTATED
TITLE 2. THE CONGRESS
CHAPTER 14--FEDERAL ELECTION CAMPAIGNS
SUBCHAPTER I--DISCLOSURE OF FEDERAL CAMPAIGN FUNDS

Copr. © West 1995. All rights reserved.
Current through P.L. 104-8, approved 4-17-95
§ 437g. Enforcement
(a) Administrative and judicial practice and procedure

(1) Any person who believes a violation of this Act or of chapter 95 or chapter 96 of Title 26 has occurred, may
file a complaint with the Commission. Such complaint shall be in writing, signed and sworn to by the person
filing such complaint, shall be notarized, and shall be made under penalty of perjury and subject to the provisions
‘of section 1001 of Title 18. Within 5 days after receipt of a complaint, the Commission shall notify, in writing,
any person alleged in the complaint to have committed such a violation. Before the Commission conducts any
vote on the complaint, other than a vote to dismiss, any person so notified shall have the opportunity to
demonstrate, in writing, to the Commission within 15 days after notification that no action should be taken against
such person on the basis of the complaint. The Commission may not conduct any investigation or take any other
action under this section solely on the basis of a complaint of a person whose identity is not disclosed to the
Commission.

(2) If the Commission, upon receiving a complaint under paragraph (1) or on the basis of information
ascertained in the normal course of carrying out its supervisory responsibilities, determines, by an affirmative
vote of 4 of its members, that it has reason to believe that a person has committed, or is about to commit, a
violation of this Act or chapter 95 or chapter 96 of Title 26, the Commission shall, through its chairman or vice
chairman, notify the person of the alleged violation. Such notification shall set forth the factual basis for such
alleged violation. The Commission shall make an investigation of such alleged violation, which may include a
field investigation or audit, in accordance with the provisions of this section.

(3) The general counsel of the Commission shall notify the respondent of any recommendation to the
Commission by the general counsel to proceed to a vote on probable cause pursuant to paragraph (4) (A) (i).
With such notification, the general counsel shall include a brief stating the position of the general counsel on the
legal and factual issues of the case. Within 15 days of receipt of such brief, respondent may submit a brief stating
the position of such respondent on the legal and factual issues of the case, and replying to the brief of general
counsel. Such briefs shall be filed with the Secretary of the Commission and shall be considered by the
Commission before proceeding under paragraph (4).

(4) (A) (i) Except as provided in clause (ii), if the Commission determines, by an affirmative vote of 4 of its
members, that there is probable cause to believe that any person has committed, or is about to commit, a violation
of this Act or of chapter 95 or chapter 96 of Title 26, the Commission shall attempt, for a period of at least 30
days, to correct or prevent such violation by informal methods of conference, conciliation, and persuasion, and to
enter into a conciliation agreement with any person involved. Such attempt by the Commission to correct or
prevent such violation may continue for a period of not more than 90 days. The Commission may not enter into a
conciliation agreement under this clause except pursuant to an affirmative vote of 4 of its members. A
conciliation agreement, unless violated, is a complete bar to any further action by the Commission, including the
bringing of a civil proceeding under paragraph (6) (A).

(ii) If any determination of the Commission under clause (i) occurs during the 45-day period immediately
preceding any election, then the Commission shall attempt, for a period of at least 15 days, to correct or prevent
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the violation involved by the methods specified in clause (i).

(B) (i) No action by the Commission or any person, and no information derived, in connection with any
conciliation attempt by the Commission under subparagraph (A) may be made public by the Commission without
the written consent of the respondent and the Commission.

(ii) If a conciliation agreement is agreed upon by the Commission and the respondent, the Commission shall
make public any conciliation agreement signed by both the Commission and the respondent. If the Commission
makes a determination that a person has not violated this Act or chapter 95 or chapter 96 of Title 26, the
Commission shall make public such determination.

(5) (A) If the Commission believes that a violation of this Act or of chapter 95 or chapter 96 of Title 26 has
been committed, a conciliation agreement entered into by the Commission under paragraph (4) (A) may include a
requirement that the person involved in such conciliation agreement shall pay a civil penalty which does not
exceed the greater of $5,000 or an amount equal to any contribution or expenditure involved in such violation.

(B) If the Commission believes that a knowing and willful violation of this Act or of chapter 95 or chapter 96 of
Title 26 has been committed, a conciliation agreement entered into by the Commission under paragraph (4) (A)
may require that the person involved in such conciliation agreement shall pay a civil penalty which does not
exceed the greater of $10,000 or an amount equal to 200 percent of any contribution or expenditure involved in
such violation.

(C) If the Commission by an affirmative vote of 4 of its members, determines that there is probable cause to
believe that a knowing and willful violation of this Act which is subject to subsection (d) of this section, or a
knowing and willful violation of chapter 95 or chapter 96 of Title 26, has occurred or is about to occur, it may
refer such apparent violation to the Attorney General of the United States without regard to any limitations set
forth in paragraph (4) (A).

(D) In any case in which a person has entered into a conciliation agreement with the Commission under
paragraph (4) (A), the Commission may institute a civil action for relief under paragraph (6) (A) if it believes that
the person has violated any provision of such conciliation agreement. For the Commission to obtain relief in any
civil action, the Commission need only establish that the person has violated, in whole or in part, any requirement
of such conciliation agreement.

(6) (A) If the Commission is unable to correct or prevent any violation of this Act or of chapter 95 or chapter
96 of Title 26, by the methods specified in paragraph (4) (A), the Commission may, upon an affirmative vote of 4
of its members, institute a civil action for relief, including a permanent or temporary injunction, restraining order,
or any other appropriate order (including an order for a civil penalty which does not exceed the greater of $5,000
or an amount equal to any contribution or expenditure involved in such violation) in the district court of the
United States for the district in which the person against whom such action is brought is found, resides, or
transacts business.

(B) In any civil action instituted by the Commission under subparagraph (A), the court may grant a permanent
or temporary injunction, restraining order, or other order, including a civil penalty which does not exceed the
greater of $5,000 or an amount equal to any contribution or expenditure involved in such violation, upon a proper
showing that the person involved has committed, or is about to commit (if the relief sought is a permanent or
temporary injunction or a restraining order), a violation of this Act or chapter 95 or chapter 96 of Title 26.

(C) In any civil action for relief instituted by the Commission under subparagraph (A), if the court determines
that the Commission has established that the person involved in such civil action has committed a knowing and
willful violation of this Act or of chapter 95 or chapter 96 of Title 26, the court may impose a civil penalty which
does not exceed the greater of $10,000 or an amount equal to 200 percent of any contribution or expenditure
involved in such violation.
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(7) In any action brought under paragraph (5) or (6), subpenas for witnesses who are required to attend a United
States district court may run into any other district.

(8) (A) Any party aggrieved by an order of the Commission dismissing a complaint filed by such party under
paragraph (1), or by a failure of the Commission to act on such complaint during the 120-day period beginning on
the date the complaint is filed, may file a petition with the United States District Court for the District of
Columbia.

(B) Any petition under subparagraph (A) shall be filed, in the case of a dismissal of a complaint by the
Commission, within 60 days after the date of the dismissal.

(C) In any proceeding under this paragraph the court may declare that the dismissal of the complaint or the
failure to act is contrary to law, and may direct the Commission to conform with such declaration within 30 days,
failing which the complainant may bring, in the name of such complainant, a civil action to remedy the violation
involved in the original complaint.

(9) Any judgment of a district court under this subsection may be appealed to the court of appeals, and the
judgment of the court of appeals affirming or setting aside, in whole or in part, any such order of the district court
shall be final, subject to review by the Supreme Court of the United States upon certiorari or certification as
provided in section 1254 of Title 28.

(10) Repealed. Pub.L. 98-620, Title IV, § 402(1)(A), Nov. 8, 1984, 98 Stat. 3357.

(11) If the Commission determines after an investigation that any person has violated an order of the court
entered in a proceeding brought under paragraph (6), it may petition the court for an order to hold such person in
civil contempt, but if it believes the violation to be knowing and willful it may petition the court for an order to
hold such person in criminal contempt.

(12) (A) Any notification or investigation made under this section shall not be made public by the Commission
or by any person without the written consent of the person receiving such notification or the person with respect
to whom such investigation is made.

(B) Any member or employee of the Commission, or any other person, who violates the provisions of
subparagraph (A) shall be fined not more than $2,000. Any such member, employee, or other person who
knowingly and willfully violates the provisions of subparagraph (A) shall be fined not more than $5,000.

(b) Notice to persons not filing required reports prior to institution of enforcement action; publication of identity
of persons and unfiled reports

Before taking any action under subsection (a) of this section against any person who has failed to file a report
required under section 434(a) (2) (A) (iii) of this title for the calendar quarter immediately preceding the election
involved, or in accordance with section 434(a) (2) (A) (i) of this title, the Commission shall notify the person of
such failure to file the required reports. If a satisfactory response is not received within 4 business days after the
date of notification, the Commission shall, pursuant to section 438(a) (7) of this title, publish before the election
the name of the person and the report or reports such person has failed to file.

(c) Reports by Attorney General of apparent violations

Whenever the Commission refers an apparent violation to the Attorney General, the Attorney General shall
report to the Commission any action taken by the Attorney General regarding the apparent violation. Each report
shall be transmitted within 60 days after the date the Commission refers an apparent violation, and every 30 days
thereafter until the final disposition of the apparent violation.
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(d) Penalties; defenses; mitigation of offenses

(1) (A) Any person who knowingly and willfully commits a violation of any provision of this Act which
involves the making, receiving, or reporting of any contribution or expenditure aggregating $2,000 or more
during a calendar year shall be fined, or imprisoned for not more than one year, or both. The amount of this fine
shall not exceed the greater of $25,000 or 300 percent of any contribution or expenditure involved in such
violation.

(B) In the case of a knowing and willful violation of section 441b(b)(3) of this title, the penalties set forth in
this subsection shall apply to a violation involving an amount aggregating $250 or more during a calendar year.
Such violation of section 441b(b)(3) of this title may incorporate a violation of section 441c(b), 441f, or 441g of
this title.

(C) In the case of a knowing and willful violation of section 441h of this title, the penalties set forth in this
subsection shall apply without regard to whether the making, receiving, or reporting of a contribution or
expenditure of $1,000 or more is involved.

(2) In any criminal action brought for a violation of any provision of this Act or of chapter 95 or chapter 96 of
Title 26, any defendant may evidence their lack of knowledge or intent to commit the alleged violation by
introducing as evidence a conciliation agreement entered into between the defendant and the Commission under
subsection (a) (4) (A) of this section which specifically deals with the act or failure to act constituting such
violation and which is still in effect.

(3) In any criminal action brought for a violation of any provision of this Act or of chapter 95 or chapter 96 of
Title 26, the court before which such action is brought shall take into account, in weighing the seriousness of the

violation and in considering the appropriateness of the penalty to be imposed if the defendant is found guilty,
whether--

(A) the specific act or failure to act which constitutes the violation for which the action was brought is the
subject of a conciliation agreement entered into between the defendant and the Commission under subparagraph

(@ @) (A);
(B) the conciliation agreement is in effect; and
(C) the defendant is, with respect to the violation involved, in compliance with the conciliation agreement.
CREDIT(S)
1985 Main Volume
(Pub.L. 92-225, Title III, § 309, formerly § 314, as added Pub.L. 93-443, Title II, § 208(a), Oct. 15, 1974, 88
Stat. 1284, renumbered § 313 and amended Pub.L. 94-283, Title I, §§ 105, 109, May 11, 1976, 90 Stat. 481,
483, renumbered § 309 and amended Pub.L. 96-187, Title I, §§ 105(4), 108, Jan. 8, 1980, 93 Stat. 1354, 1358;
Pub.L. 98-620, Title IV, § 402(1)(A), Nov. 8, 1984, 98 Stat. 3357.)
< General Materials (GM) - References, Annotations, or Tables >
HISTORICAL AND STATUTORY NOTES

References in Text

This Act, referred to in subsecs. (a) and (d), means the Federal Election Campaign Act of 1971, as amended, as
defined by section 431 of this title.
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Prior Provisions

Provisions similar to those comprising subsec. (a) of this section were contained in section 308(d) of Pub.L. 92-
225, Title III, Feb. 7, 1972, 86 Stat. 18 (section 438(d) of this title) prior to amendment of section 308 of
Pub.L. 92-225 by Pub.L. 93-443.
1984 Amendment

Subsec. (a)(10). Pub.L. 98-620 struck out par. (10) which had provided that any action brought under subsec.
(a) be advanced on the docket of the court in which filed, and put ahead of the other actions (other than other
actions brought under this subsection or under section 437h of this title).

1980 Amendment

Pub.L. 96-187, § 108, substantially reworked the provisions of this section in order to facilitate the
Commission’s more expeditious handling of complaints, and the implementation of enforcement proceedings.

1976 Amendment

Subsec. (a). Pub.L. 94-283, § 109, generally reworked the provisions of subsec. (a) to reflect the enactment of
sections 441a to 441j of this title and the repeal of sections 608 and 610 to 617 of Title 18 and to update the
operations of the Commission.

Subsec. (b). Pub.L. 94-283, § 109, reenacted subsec. (b) without change.

Subsec. (c). Pub.L. 94-283, § 109, added subsec. (c).

Effective Date of 1984 Amendment

Amendment by Pub.L. 98-620 not to apply to cases pending on Nov. 8, 1984, see section 403 of Pub.L. 98-
620, set out as a note under section 1657 of Title 28, Judiciary and Judicial Procedure.

Effective Date of 1980 Amendment

Amendment by Pub.L. 96-187 effective Jan. 8, 1980, see section 301(a) of Pub.L. 96-187, set out as an
Effective Date of 1980 Amendment note under section 431 of this title.

Effective Date

Section effective Jan. 1, 1975, see section 410(a) of Pub.L. 93-443 set out as an Effective Date of 1974
Amendment note under section 431 of this title.

Legislative History
For legislative history and purpose of Pub.L. 93-443, see 1974 U.S.Code Cong. and Adm.News, p. 5587.
See, also, Pub.L. 94-283, 1976 U.S.Code Cong. and Adm.News, p. 929; Pub.L. 96-187, 1979 U.S.Code
Cong. and Adm.News, p. 2860; Pub.L. 98-620, 1984 U.S.Code Cong. and Adm.News, p. 5708.
CROSS REFERENCES
Defense of civil action brought under this section, power of Commission, see 2 USCA § 437d.
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Contempt proceedings, Civil, see § 5651 et seq. Criminal, see § 7761 et seq.
Jurisdiction and venue in district courts, matters pertaining to, see § 1003 et seq.
Preliminary injunctions and temporary restraining orders, matters pertaining to, see § 5271 et seq.
Sentence and fine, see § 7531 et seq.

CODE OF FEDERAL REGULATIONS
Access to Public Disclosure Division documents, see 11 CFR 5.1 et seq.
Compliance procedure, see 11 CFR 111.1 et seq.

LAW REVIEW COMMENTARIES

Political campaign contributions by foreign nationals in Florida elections. Donna M. Ballman, 65 Fla.B.J. 31
(March 1991).

Regulating newsletters under Federal Elections Laws and the First Amendment. Martin Boles, 40 Ark.L.Rev.
79 (1987).

NOTES OF DECISIONS

Appellate review 22

Arbitrary and capricious standard of review 20
Authority of Attorney General 6
Civil penalty 18

Complaint 12

Conciliation agreement 7
Constitutionality 1

Construction with other laws 2
Contrary to law, review 21
Declaratory and injunctive relief 17
Disclosure 14

Discovery 15

Discretion of

Discretion of - Attorney General 5 Discretion of - Commission 4 Exhaustion of remedies 16
Expeditious handling of complaint 23
Immunity 10a
Injunctive relief 17
Investigations 14a
Jurisdiction 11
Knowledge and willfulness 10
Mandatory nature of section 3
Notice and opportunity for hearing 26
Persons entitled to maintain action 25
Persons liable 25a
Prerequisites for investigation 9
Press entities 8
Remand 29
Review
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Review - Generally 19 Review - Arbitrary and capricious 20 Review - Contrary to law 21 Review by district
court
Review by district court - Limitations 21a Sufficiency of notice 27

Summary proceedings 13

Time of filing 24

Time of notice 28

1. Constitutionality

Those provisions of this section, prior to the 1976 amendment of this section by Pub.L. 94-283, which vested
in the Federal Election Commission primary responsibility for conducting civil litigation in the courts of the
United States for vindicating public rights violated the appointments clause of the Constitution, U.S.C.A. Const.
Art. 2, § 2, cl. 2; such functions may be discharged only by persons who are officers of the United States within
the meaning of the clause. Buckley v. Valeo, Dist.Col.1976, 96 S.Ct. 612, 424 U.S. 1, 46 L.Ed.2d 659, motion
granted 96 S.Ct. 1153, 424 U.S. 936, 47 L.Ed.2d 727, on remand 532 F.2d 187, 174 U.S.App.D.C. 300.

Federal Election Commission’s petition to enforce administrative subpoena requiring defendant to appear for a
deposition and produce certain documents relative to an investigation of possible illegal contributions by two
national banks to defendant’s 1974 Georgia gubernatorial campaign was not barred by the ex post facto and due
process clauses of the Constitution, since the proscription which the banks and defendant’s campaign committee
were suspected of violating has been in effect since 1907, since the statutory penalties for violation of this section
are civil, not quasi-criminal in nature, and since it could not be assumed that any future Commission proceeding
against the subjects of the investigation would necessarily depend solely on transactions that occurred before the
1976 enactment of the Federal Corrupt Practices Act, former section 241 et seq. of this title. Federal Election
Commission v. Lance, C.A.Ga.1980, 617 F.2d 365, supplemented 635 F.2d 1132, appeal dismissed, certiorari
denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d 999.

While former section 610 of Title 18 made no provision for civil damages, whereas this section now empowers
the court to "impose a civil penalty” in an appropriate "civil action,” such penalties are not "quasi criminal” in
nature and thus are not barred by the Constitution’s ex post facto clause, U.S.C.A. Const. Art. 1, § 9, cl. 3, for
pre-1976 misconduct. Federal Election Commission v. Weinsten, D.C.N.Y.1978, 462 F.Supp. 243.

2. Construction with other laws

Findings concerning violations of federal election laws are governed by this section, while Commission’s
authority to make repayment determinations is derived from section 9007(b) of Title 26. Reagan-Bush Committee
v. Federal Election Commission, D.C.D.C.1981, 525 F.Supp. 1330.

3. Mandatory nature of section

Use of word "may" in this section did not make provisions of this section permissible rather than mandatory,
where Congress, which was concerned with remedy, provided for an exclusive civil remedy vested in Federal
Election Commission, and then created one carefully limited exception, which provided for a "blend of
administrative and judicial enforcement powers” and became available to complainant only when Commission had
failed to obey directive of district court of District of Columbia. Walther v. Baucus, D.C.Mont.1979, 467
F.Supp. 93.

4. Discretion of Commission

Issue of whether a particular charge merits an investigation by the Federal Election Commission is a sensitive
and complex matter calling for an evaluation of the credibility of the allegation, the nature of threat posed by
offense, the resources available to agency, and numerous other factors: Congress has entrusted such matter to the
discretion of the Commission and instructed the courts to interfere only when the Commission’s actions are
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2 USCA § 437g Page 8
contrary to law. In re Federal Election Campaign Act Litigation, D.C.D.C.1979, 474 F.Supp. 1044.
5. Discretion of Attorney General

That upon request by the Federal Election Commission the Attorney General on behalf of the United States shall
institute a civil action for relief does not establish that Congress intended to eliminate the discretion that has
traditionally vested in the Attorney General. Buckley v. Valeo, 1975, 519 F.2d 821, 171 U.S.App.D.C. 172,
affirmed in part, reversed in part on other grounds 96 S.Ct. 612, 424 U.S. 1, 46 L.Ed.2d 659.

6. Authority of Attorney General

Requirement of determination of probable cause by Federal Election Commission prior to directly referring
matter without conciliation proceedings to the Attorney General does not in any manner curtail power of Attorney
General to investigate and prosecute criminal violations of this chapter. U.S. v. Tonry, D.C.La.1977, 433
F.Supp. 620.

7. Conciliation agreement

Federal Election Commission’s (FEC’s) conciliation agreement with national political committee did not deal
with regulation counting contribution against individual’s per candidate limit and committee’s per candidate limit
if committee exercises direction and control over choice of candidate, and, thus, Commission could bring action
alleging violation of regulation, even though agreement discussed Commission’s settlement of the "matter" and in
some contexts referred to entire series of transactions or occurrences raised by filed complaint as "matter.”
Federal Election Com’n v. National Republican Senatorial Committee, C.A.D.C.1992, 966 F.2d 1471.

Fact that conciliation agreement may be admitted to negate criminal intent or ameliorate sentence in a
prosecution under this chapter did not require that persons violating this chapter be given opportunity to enter into
conciliation agreement before criminal prosecution could be initiated, in view of provision of this section that if
Commission finds probable cause to believe knowing and wilful violation has occurred, Commission may refer
apparent violation to Attorney General without regard to requirement that Commission attempt conciliation. U.S.
v. International Union of Operating Engineers, Local 701, C.A.Or.1979, 638 F.2d 1161, certiorari denied 100
S.Ct. 1026, 444 U.S. 1077, 62 L.Ed.2d 760.

8. Press entities

This chapter calls for a two step process when a substantial complaint is received alleging a violation of this
chapter by a press entity; in first stage, until and unless press exemption is found inapplicable, Commission is
barred from investigating substance of the complaint, but is permitted to investigate the two questions on which
the exemption turns: whether press entity is owned by a political party or candidate and whether press entity was
acting as a press entity in making distribution complained of; if Commission makes a finding of probable cause
that press exemption did not apply to the circumstances, then and only then would investigation be permitted into
whether a substantive violation had occurred. Reader’s Digest Ass’n, Inc. v. Federal Election Commission,
D.C.N.Y.1981, 509 F.Supp. 1210.

9. Prerequisites for investigation

Mere "official curiosity” will not suffice as basis for Commission investigation, since investigations may begin
only if individual first files a signed, sworn, notarized complaint with Commission and Commission’s duty
thereafter is expeditiously to conduct confidential investigation of complaint. Federal Election Commission v.
Machinists Non-Partisan Political League, 1981, 655 F.2d 380, 210 U.S.App.D.C. 267, certiorari denied 102
S.Ct. 397, 454 U.S. 897, 70 L.Ed.2d 213.

All that is required before seeking a subpoena under the Federal Election Campaign Act is that inquiry was
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proper, information sought is reasonably relevant to matter involved, and information requested be within broad
scope of investigations once there had been finding of reason to believe a violation has occurred. Federal Election
Com’n v. Citizens for Freeman, D.C.Md.1985, 602 F.Supp. 1250, appeal dismissed 767 F.2d 911.

10. Knowledge and willfulness

Where there was no evidence of any "knowing, conscious and deliberate flaunting" of this chapter by union in
connection with its segregation of funds that could be used for direct contributions to candidates for federal
elective office and those that were used for communications with union members and for nonpartisan voter
registration, union considered itself to be in compliance with this chapter and routinely reported its interfund
transfers to the very agency charged with enforcement of this chapter, and no decision had addressed issue
whether transfers could be made from union’s education fund to political contributions committee, union’s
violations of this chapter were not "knowing and willful" as required by subsec. (a) (6) (C) of this section upon
which imposition of civil penalty against it was based. American Federation of Labor and Congress of Indus.
Organizations (AFL-CIO) v. Federal Election Commission, 1980, 628 F.2d 97, 202 U.S.App.D.C. 97, certiorari
denied 101 S.Ct. 397, 449 U.S. 982, 66 L.Ed.2d 244.

Despite fact that organization of professional educators violated this chapter by using "reverse check-off"
system of collecting political contributions from its members, civil penalty was unwarranted, where violation was
not in the nature of intentional disregard of rights of dissenting members through coercion, threats, and reprisals
but was indirect infringement of those rights through excessive zeal in trying to have more efficient collection
system and where expenses organization would incur in making refunds in accordance with court order would be
sufficient penalty without adding fine to it. Federal Election Commission v. National Ed. Ass’n, D.C.D.C.1978,
457 F.Supp. 1102.

10A. Immunity

Associate general counsel for Federal Election Commission in charge of general counsel’s enforcement section,
whose responsibilities included ensuring consistent application of law in the enforcement area, was acting within
outer perimeter of his official duties, and thus, was entitled to absolute immunity from liability for alleged assault
and battery on paralegal specialist assigned to the enforcement section when the assistant general counsel tried to
physically wrench confidential logbook from the paralegal, who, although he had authority to review contents of
the logbook, was photocopying sheets from the logbook to gather evidence to controvert insubordination charges
against him. Edwards v. Gross, D.D.C.1986, 633 F.Supp. 267.

11. Jurisdiction

Federal Election Commission is agency of United States government empowered with exclusive and primary
jurisdiction with respect to administration, interpretation and civil enforcement of Federal Election Campaign Act
of 1971, §§ 301 et seq., 306(b)(1), 307(a), 309, as amended, 2 U.S.C.A. §§ 431 et seq., 437c(b)(1), 437d(a),
437g. Federal Election Com’n v. American Intern. Demographic Services, Inc., E.D.Va.1986, 629 F.Supp.
317.

Federal Election Commission’s dismissal of complaint alleging that political action committees made illegal
contributions to a campaign for primary election for nomination to a congressional seat, solely based on general
counsel’s first report, which urged dismissal based upon a misinterpretation of the facts, was arbitrary and
capricious and thus contrary to law, in that there was undisputed evidence that case involved violation of at least
$2,500, and more likely $3,600. Antosh v. Federal Election Com’n, D.C.D.C.1984, 599 F.Supp. 850.

Where Commission provided defendants with notice of investigation and alleged violations involving certain
expenditures, including full description of factual and legal basis for allegations, and defendants received and had
fair opportunity to review and respond to Commission’s findings, and yet did not express willingness to negotiate
by repeatedly refusing to concede liability and respond on merits to Commission’s proposals, Commission acted
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in good faith in its initiation of suit and, thus, district court had subject-matter jurisdiction over portion of action
alleging violations of this chapter. Federal Election Com’n v. National Rifle Ass’n of America, D.C.D.C.1983,
553 F.Supp. 1331.

This section permitting a person aggrieved by failure of Commission to act on a complaint within 90 days of
filing to challenge that failure within 60 days of 90-day period should not be read as requiring final action on all
cases within that period but should be read as being jurisdictional in nature and as giving district court power after
such time to decide whether failure of agency to act is contrary to law, that is, whether it is arbitrary and
capricious. Common Cause v. Federal Election Commission, D.C.D.C.1980, 489 F.Supp. 738.

District court was without subject matter jurisdiction to entertain plaintiff’s suit seeking enforcement of federal
election laws, since primary enforcement of election laws is entrusted by section 437¢ of this title to Federal
Election Commission, and this chapter did not permit private citizens to bring direct suits against alleged violators
of the laws. In re Federal Election Campaign Act Litigation, D.C.D.C.1979, 474 F.Supp. 1051.

Where, in case in which plaintiff claimed that congressman and his election committee received excessive
contributions from labor organizations for congressman’s 1978 senatorial campaign in violation of this section,
complaint did not allege that there had been compliance with this section and, while plaintiff’s complaint was
dismissed by Federal Election Commission, and while a petition for review was filed in district court for District
of Columbia, there had been no decision by such court, federal district court was without jurisdiction. Walther v.
Baucus, D.C.Mont.1979, 467 F.Supp. 93.

12. Complaint

Federal Elections Commission complaint launching FECA investigation was adequate even though it did not
identify by name the person or entity, unknown to complainant, that was alleged to have committed identified
violation of Federal Election Campaign Act and did not present complete factual and legal account of alleged
violation. Federal Election Com’n v. Franklin, E.D.Va.1989, 718 F.Supp. 1272, affirmed in part, vacated in
part on other grounds 902 F.2d 3.

Complaint which alleged that contributions from OPE, the political arm of the AFL-CIO and individual
political action committees of various unions which exceeded a total of $5,000 were contributions made by
political action committees controlled by the same group of persons, thus making the contributions excessive,
which alleged that various candidates had knowingly received those assertedly illegal contributions, and which
alleged that Commission had not conducted an investigation stated a claim under the provision of this section
permitting private parties to bring civil actions when the Commission fails to act. Walther v. Federal Election
Commission, D.C.D.C.1979, 468 F.Supp. 1235.

13. Summary proceedings

Questions of the coverage of this chapter were inappropriate in summary proceeding to enforce the Federal
Election Commission’s subpoena for the Florida for Kennedy Committee documents. Federal Election
Commission v. Florida for Kennedy Committee, D.C.Fla.1980, 492 F.Supp. 587.

14. Disclosure

Provision of subsec. (a) (4) (B) (i) of this section that "no information derived, in connection with any
conciliation attempt by the Commission * * * may be made public” did not apply to materials supplied to the

Commission before the conciliation process began. Federal Election Commission v. Illinois Medical Political
Action Committee, D.C.I11.1980, 503 F.Supp. 45.

14A. Investigations
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Breach of confidentiality requirement for Federal Election Commission investigations, which resulted from one
Commission employee reporting to media about credit card irregularities of presidential primary campaign, did
not demonstrate bad faith on part of Commission in its investigation. Spannaus v. Federal Election Com’n,
S.D.N.Y.1986, 641 F.Supp. 1520, affirmed 816 F.2d 670.

Federal Election Commission is authorized to institute investigations of possible violations of Federal Election
Campaign Act of 1971, § 301 et seq., as amended, 2 U.S.C.A. § 431 et seq. Federal Election Com’n v.
American Intern. Demographic Services, Inc., E.D.Va.1986, 629 F.Supp. 317.

15. Discovery

Registered voter, contending that Commission acted contrary to law in dismissing complaints containing
allegations of illegal campaign contributions by various unions to members of Congress, was not entitled to
require unions to appear as third parties and to be deposed in respect to contributions, where acts of unions were
neither relevant nor likely to lead to relevant information in that sole issue in case concerned decision of
Commission to dismiss complaints against unions, and depositions involved unwarranted intrusion into political
activities of unions that might well occur or otherwise interfere with their legitimate political activity in violation
of U.S.C.A. Const. Amend. 1. Walther v. Federal Election Commission, D.C.D.C.1979, 82 F.R.D. 200.

16. Exhaustion of remedies

Exhaustion of administrative remedy under this chapter was not prerequisite to indictments under this chapter,
even if administrative remedy applied to alleged violations occurring in 1974 prior to effective date of
amendments providing for administrative remedy. U.S. v. International Union of Operating Engineers, Local
701, C.A.Or.1979, 638 F.2d 1161, certiorari denied 100 S.Ct. 1026, 444 U.S. 1077, 62 L.Ed.2d 760.

17. Declaratory judgment and injunction

Violator did not demonstrate sort of extraordinary intransigence and hostility toward the Federal Election
Commission and the Federal Election Campaign Act which would support inference that he would remain likely
to violate Act for remainder of his life and, thus, permanent injunctive relief was not justified, but rather
injunction should have been limited to reasonable duration. Federal Election Com’n v. Furgatch, C.A.9 (Cal.)
1989, 869 F.2d 1256.

Injunction against political committees and their treasurer, prohibiting them from future violations of
conciliation agreements entered into with Federal Election Commission, was appropriate, given that defendants
had failed to act diligently in the past, did not face complex litigation, and presented possibility that they could
commit further violations. Federal Election Com’n v. Committee of 100 Democrats, D.D.C.1993, 844 F.Supp.
1.

Nonprofit membership corporation’s challenge to application of Federal Election Commission (FEC) regulation
to corporation’s proposed voter guide was not yet ripe for declaratory or injunctive relief to prevent enforcement
action against 1990 voter guide where advisory opinion obtained from FEC dealt with corporation’s 1988 voter
guide, it was possible that minor changes in wording in proposed publication could preclude necessity for
enforcement action, cost of voter guides would not exceed amount that triggered Attorney General’s enforcement
role, and it was possible that there would be no complaints and that FEC would find no violation in revised
guides. Faucher v. Federal Election Com’n, D.Me.1990, 743 F.Supp. 64, affirmed 928 F.2d 468, certiorari
denied 112 S.Ct. 79, 502 U.S. 820, 116 L.Ed.2d 52.

So long as Commission was investigating limited question whether in disseminating videotape of a computer
reenactment of Senator Kennedy’s accident at Chappaquidick, magazine publisher was acting in context of
distribution of a news story through its facilities or whether it was acting in a manner unrelated to its publishing
functions, so as to determine whether press exemption in this chapter was applicable, there was no basis to grant
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injunction sought by magazine publisher to enjoin Commission from proceeding with its investigation, in that
press exemption in this chapter would not protect publisher if its dissemination of the tape had nothing to do with
its press function as a magazine publisher. Reader’s Digest Ass’n, Inc. v. Federal Election Commission,
D.C.N.Y.1981, 509 F.Supp. 1210.

Injunctive relief against violations of spending limitations of this chapter was not warranted in that it was not
shown that defendants did not act in good faith to attempt to cure violations, both parties acknowledged
complexity of issues and facial ambiguity of at least some of the statutory provisions in question, and there was no
indication that an injunction would be necessary in order to insure future compliance with contribution limits.
Federal Election Commission v. California Medical Ass’n, D.C.Cal.1980, 502 F.Supp. 196.

In action seeking declaratory and injunctive relief against the Commission, alleging that it had failed to act
timely on plaintiff’s June 1978 complaint, charging that certain medical organizations had made financial
contributions to candidates for federally elected office in excess of the $5,000 statutory limit, and to otherwise
perform its statutory obligations, the carefully qualified conditions under which certain commission materials
were being made available to plaintiffs did not make them public within the meaning of this chapter. Common
Cause v. Federal Election Commission, D.C.D.C.1979, 83 F.R.D. 410.

18. Civil penalty

District court could assess $25,000 civil penalty for violations of Federal Election Campaign Act, though that
assessment was essentially statutory maximum for expenditures involved in violation under circumstances, in view
of evidence of absence of good faith, injury to public, violator’s ability to pay, and necessity of vindicating
authority of the Federal Election Commission; district court was free to conclude that absence of good-faith
efforts by violator to undo or cure his violations was indicative of need for larger penalty to defer future
wrongdoing and of need to vindicate FEC’s authority, and serious nature of violations gave rise to presumption of
serious public harm. Federal Election Com’n v. Furgatch, C.A.9 (Cal.) 1989, 869 F.2d 1256.

Federal Election Commission was entitled to penalty of $1,000 for violation of conciliation agreement by
political committee and its treasurer; committee and treasurer were well aware of their obligation to file
disclosure reports under the law and pursuant to conciliation agreement, yet they failed to do so. Federal Election
Com’n v. Committee of 100 Democrats, D.D.C.1993, 844 F.Supp. 1.

Corporation which made illegal campaign contribution would be subject to penalty measured by costs incurred
by Federal Election Commission in investigating prosecuting action, where record did not indicate the corporation
was chronic violator of campaign finance law which needed stiff punishment. Federal Election Com’n v. NRA
Political Victory Fund, D.D.C.1991, 778 F.Supp. 62.

Fine of $3,500 and injunction were appropriate remedy upon determination that mailing list company and its
founder used Federal Election Commission tapes containing names of potential contributors to political
organizations for commercial purposes in violation of Federal Election Campaign Act of 1971, § 311(a)(4), as
amended, 2 U.S.C.A. § 438(a)(4). Federal Election Com’n v. American Intern. Demographic Services, Inc.,
E.D.Va.1986, 629 F.Supp. 317.

Civil and criminal contempt citations were not imposed upon congressman’s political committee or its treasurer
for failure to obey default judgment directing them to file all outstanding reports required by Federal Election
Campaign Act and to pay a civil penalty of $5,000, where treasurer, following entry of rule to show cause, filed
all required reports and paid part of fine and proposed a schedule for the remainder, there were no underlying
campaign financing improprieties or previously hidden misconduct, compliance came at great personal cost to
treasurer, and treasurer’s failings flowed largely from fact that he was unsophisticated in the ways of reporting
under the Act. Federal Election Com’n v. Gus Savage for Congress 82 Committee, D.C.111.1985, 606 F.Supp.
541.
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A civil penalty of $5,000 was reasonable and appropriate and would be imposed on each defendant for
exceeding contribution limit of this chapter given complex constitutional and statutory questions surrounding case.
Federal Election Commission v. California Medical Ass’n, D.C.Cal.1980, 502 F.Supp. 196.

19. Review by district court--Generally

Federal Election Commission’s dismissal of Federal Election Campaign Act complaint due to deadlock in
voting was judicially reviewable where FEC’s General Counsel had recommended, due to Commission precedent,
that Commission find "reason to believe" that violation had occurred and pursue complaint. Democratic
Congressional Campaign Committee v. Federal Election Com’n, 1987, 831 F.2d 1131, 265 U.S.App.D.C. 372.

In reviewing decision of Federal Election Commission on issue of whether or not to investigate a sworn
complaint alleging violations of the election laws, court must test Commission’s decision according to standards
commonly applied to judicial review of administrative decisions requiring reversal of agency action which is
either arbitrary or capricious; sensitive nature of Commission’s decision calls for judicial deference to the
expertise of the agency which Congress has empowered to enforce the election laws. In re Federal Election
Campaign Act Litigation, D.C.D.C.1979, 474 F.Supp. 1044.

20. ---- Arbitrary and capricious

Federal Election Commission’s dismissal of portion of complaint alleging that political committee violated its
contribution limits and reporting obligations when it treated contributions received as result of a mass-mailing as
"earmarked" was arbitrary and capricious; candidates who ultimately received contributions were not "clearly
identified" in the mailings and political committee exercised some "direction or control” over contributions at
issue. Common Cause v. Federal Election Com’n, D.D.C.1990, 729 E.Supp. 148.

Factors which the court may consider in determining whether a failure of the Commission to act on a complaint
is arbitrary and capricious include the credibility of the allegation, the nature of the threat posed, the resources
available to the agency, and the information available to it, as well as the novelty of the issues involved.
Common Cause v. Federal Election Commission, D.C.D.C.1980, 489 F.Supp. 738.

Federal Election Commission was not arbitrary or capricious in its decision not to investigate complaint alleging
that certain political action committees were subject to same control and should have been regarded as one
political committee for purpose of statutory $5,000 contribution limitation since complaint referred Commission
to wrong statute, complaint did not state that any of candidates or their committees knowingly accepted donations
from separate political action committees which were subject to the same control and did not present evidence that
accused parties possessed knowledge of the illicit control, and since complaint, even when it stated valid charge,
did so only in the most conclusory fashion. In re Federal Election Campaign Act Litigation, D.C.D.C.1979, 474
F.Supp. 1044.

21. ---- Contrary to law

In determining whether Commission’s interpretation of section 441a of this title was contrary to law, task for
court is not to interpret such provision as it thinks best, but rather a narrower inquiry into whether Commission’s
construction is sufficiently reasonable to be accepted by reviewing court; to satisfy this standard it is not
necessary for court to find that agency’s construction was the only reasonable one or even the reading the court
would have reached if question had initially arisen in judicial proceeding. Federal Election Commission v.
Democratic Senatorial Campaign Committee, Dist.Col.1981, 102 S.Ct. 38, 454 U.S. 27, 70 L.Ed.2d 23.

Federal Election Commission’s decision is contrary to law if FEC has dismissed complaint as result of
impermissible interpretation of law or if dismissal under permissible interpretation of law was arbitrary or
capricious or abuse of discretion. Orloski v. Federal Election Com’n, 1986, 795 F.2d 156, 254 U.S.App.D.C.
111.
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Judicial review of Federal Election Commission’s decision not to investigate a complaint is deferential; court is
to reverse agency only if agency’s decision is contrary to law. Democratic Senatorial Campaign Committee v.
Federal Election Com’n, D.D.C.1990, 745 F.Supp. 742.

Commissioners’ statement of reasons for preventing, by voting to deadlock, Federal Election Commission
action on complaint that candidate and political action committee violated Federal Election Campaign Act was
"sufficiently reasonable”; statement of reasons cited, inter alia, unequivocal denials by candidate and political
action committee that they had collaborated in such fashion as to deprive political action committee’s financial
support of candidacy of its character as "independent expenditures,” and disagreement with advisory opinion
which served as basis for General Counsel’s determining that political action committee’s providing preaddressed
envelopes in which contributions could be directly mailed to candidate and verified by "pledge card" was in-kind
contribution. Stark v. Federal Election Com’n, D.D.C.1988, 683 F.Supp. 836.

Given extreme sensitivity of political expression and electoral process, failure of Federal Election Commission
to pursue congressman’s complaint expeditiously at all times in its handling of complaint weighed in favor of
determination that delay in acting on complaint on or before eve of next congressional election was contrary to
law. Rose v. Federal Election Com’n, D.C.D.C.1984, 608 F.Supp. 1.

Conduct of investigation by Commission into complaints of alleged violations of this chapter by an association
and several of its state political action committees, and conciliation agreements which Commission entered into
with association and its committees, were not contrary to law where, though time consumed by investigation was
of an inordinate length, agreements resolved all but arguably one of the violations alleged by statutorily preferred
method. Common Cause v. Federal Election Commission, D.C.D.C.1980, 489 F.Supp. 738.

21A. ---- Limitations

Sixty-day period for filing petition for review of Federal Election Commission decision to dismiss
administrative complaint filed by treasurer of election campaign began to run on date of dismissal, rather than on
later date on which treasurer actually received notice of dismissal. Spannaus v. Federal Election Com’n,
C.A.D.C.1993, 990 F.2d 643.

Sixty-day limitations period for filing petitions for review of Federal Election Commission orders is
jurisdictional and unalterable and cannot be circumvented by procedural devices; in particular, party who has
failed to file for review within prescribed limitations period cannot obtain new filing period by simple expedient
of filing new request for the same agency action. National Rifle Ass’n of America v. Federal Election Com’n,
1988, 854 F.2d 1330, 272 U.S.App.D.C. 121.

The 60-day period for seeking review of decision of Federal Election Commission dismissing an administrative
complaint was not measured with reference to date on which Commission unanimously voted to accept
- conciliation agreements and close the file but, rather, from date on which the Commission approved the
agreements and they became effective. Antosh v. Federal Election Com’n, D.C.D.C.1985, 613 F.Supp. 729.

22. Appellate review

District court’s exercise of its discretionary authority in imposition of civil penalties under this chapter must be
guided by sound legal principles and is subject to appellate review. American Federation of Labor and Congress
of Indus. Organizations (AFL-CIO) v. Federal Election Commission, 1980, 628 F.2d 97, 202 U.S.App.D.C. 97,
certiorari denied 101 S.Ct. 397, 449 U.S. 982, 66 L.Ed.2d 244.

23. Expeditious handling of complaint

The Federal Election Commission’s handling of congressman’s administrative complaint charging violations of
the Federal Election Campaign Act and its position in congressman’s subsequent litigation to compel FEC action
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were substantially justified and, therefore, FEC was not liable to congressman under the Equal Access to Justice
Act, notwithstanding district court’s granting summary judgment in favor of congressman on merits; FEC’s
attention to congressman’s complaint was prompt and sustained, and FEC had no practical alternative to
defending against congressman’s suit to compel action due to congressman’s advancing incorrect interpretation of
FECA. Federal Election Com’n v. Rose, 1986, 806 F.2d 1081, 256 U.S.App.D.C. 395.

Federal Election Commission did not comply with statutory indication of speed with which it was required to
act on congressman’s complaint alleging unlawful practices during 1982 congressional campaign where
Commission consumed approximately 172 days before it filed statement that it had "reason to believe" that
violations had occurred and Commission allowed discovery to delay 1982 congressional election matter until it
was competing with new 1984 election priorities. Rose v. Federal Election Com’n, D.C.D.C.1984, 608 F.Supp.
1.

24. Time of filing

Federal Election Commission’s interpretation of statute [Federal Election Campaign Act of 1971, §
309(a)(8)(B), as amended, 2 U.S.C.A. § 437g(a)(8)(B)] which measures period of filing petition for judicial
review of Commission’s dismissal of administrative complaint from "date of the dismissal,” a procedural rather
than substantive provision, deserved no special deference from district court. Common Cause v. Federal Election
Com’n, D.D.C.1985, 630 F.Supp. 508.

25. Persons entitled to maintain action

Citizen who lived, worked and voted in Oklahoma lacked standing to contest failure of Federal Election
Commission to act favorably upon his administrative complaint of political fund-raising improprieties in
connection with reelection campaign of United States senator from Arizona. Antosh v. Federal Election Com’n,
D.D.C.1986, 631 F.Supp. 596.

25A. Persons liable

Treasurer of political committees, as party to conciliation agreements settling violations of Federal Election
Campaign Act, was personally liable for violation of such agreements. Federal Election Com’n v. Committee of
100 Democrats, D.D.C.1993, 844 F.Supp. 1.

26. Notice and opportunity for hearing

Federal Election Commission’s determination that there had been no violation of Federal Election Campaign
Act by corporate donations to picnic sponsored by congressman was not procedurally defective because of failure
of FEC to give challenger opportunity to reply to challenged candidate’s response to challenger’s allegations.
Orloski v. Federal Election Com’n, 1986, 795 F.2d 156, 254 U.S.App.D.C. 111.

Federal Elections Commission’s inability to directly notify unknown respondent did not divest Commission of
subject matter jurisdiction over investigation of Federal Election Campaign Act violation alleged in complaint on
which Commission made reason to believe determination; Commission invited notice and opportunity to respond
through attorney/private investigator hired by respondent, and there was no showing or suggestion of bad faith on

" part of Commission in launching investigation. Federal Election Com’n v. Franklin, E.D.Va.1989, 718 F.Supp.
1272, affirmed in part, vacated in part on other grounds 902 F.2d 3.

27. Sufficiency of notice
Letter by Federal Election Commission, which was sent to campaign committee for presidential primary and
treasurer, which set forth sections of Federal Election Campaign Act and Presidential Primary Matching Payment

Account Act that allegedly were violated, and which contained summary of factual allegations, satisfied
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Commission’s obligation to notify campaign committee and treasurer regarding investigation of campaign.
Spannaus v. Federal Election Com’n, S.D.N.Y.1986, 641 F.Supp. 1520, affirmed 816 F.2d 670.

28. Time of notice

Federal Election Commission was not required to notify campaign committee of presidential primary candidate
that it sent questionnaires to some contributors to campaign committee, but was required to notify candidate only
after Commission had made finding that there was reason to believe in existence of violation of Federal Election
Campaign Act. Spannaus v. Federal Election Com’n, S.D.N.Y.1986, 641 F.Supp. 1520, affirmed 816 F.2d 670.

29. Remand

District court should have remanded, rather than deciding on merits, Federal Election Campaign Act complaint
which Federal Election Commission dismissed in spite of FEC’s General Counsel’s contrary recommendation;
while FEC was sending "conflicting messages” and appeared to be acting with an uneven hand when it dismissed
complaint without explanation while leaving undisturbed apparently contradictory precedent, the Commission was
entitled to a further opportunity to set its precedent in order so that it, and not a court of review, would serve as
primary decision maker. Democratic Congressional Campaign Committee v. Federal Election Com’n,
C.A.D.C.1987, 831 F.2d 1131.

2U.S.C.A. § 437¢g
2 USCA § 437¢g
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{page 373]
ParT E—RECEIPT OF STOLEN BANK PROPERTY

1. In general and present Federal law

This Part of title XI is designed to remedy a flaw in current 18
U.S.C. 2113(c). That statute punishes whoever receives, possesses,
conceals, sells, or disposes of any property “knowing the same to
have been taken from a bank, credit union, or any savings and
loan association” in violation of the preceding subsection which
proscribes theft from such financial institutions. The problem is
that, in requiring knowledge that the property was taken “from a
bank” or other federally insured institution, the section is unduly
generous to wrongdoers. It does not permit a successful prosecution
in cases in which the proof is overwhelming that the defendant
acted culpably in that he possessed property he knew had been
stolen but where no evidence exists to show that he knew it had
been stolen “from a bank”. Normally, it should not be necessary to
prove scienter as to what is essentially a jurisdictional fact—here,
that the property was stolen from a bank; and the inclusion of this
gratuitous element in section 2113(c) has occasionally resulted in
the unwarranted exoneration of the knowing receivers of stolen
property.!

2. Provisions of the bill, as reported

Part E rewrites 18 U.S.C. 2113(c) making only one substantive
change. In place of the existing requirement of knowledge that
property was taken “from a bank”, the bill requires only proof of
knowledge that the property “has been stolen”. Thus, it closes the
loophole under which certain knowing receivers of property stolen
from a bank have escaped conviction.

1 See, e.g., United States v. Kaplan, 586 F.2d 980 (2d Cir. 1978); United States v. Tavoularis,
515 F.2d 1070 (2d Cir. 1975).
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PArT F—BANK BRIBERY

1. In general

This part revises and modernizes the statutory law dealing with
bribery of bank officers. Sections 215 and 216 of title 18 presently
cover the receipt of commissions or gifts by bank employees for
procuring loans, but they are inadequate, unduly complex, and ob-
solete in many respects. For example, these sections do not reach
bribery of employees of federally insured credit unions, or member
banks of the Federal Home Loan Bank System, such as savings and
loan associations, or of bank holding companies. The hill combines
existing sections 215 and 216 to bring up to date the list of covered
institutions and to make other improvements, including the prohi-
bition of indirect as well as direct payments and an increase in ap-
plicable penalties. The proposal was contained in S. 1630, the
Criminal Code reform bill approved by the committee last Con-
gress,! and derives from legislation introduced a decade ago.?

2. Present Federal law

As noted, the commercial bribery aspects of Federal regulation of
tzhf3 banking industry are currently covered in 18 U.S.C. 215 and

16.

Under 18 U.S.C. 215, the officers, employees, and agents of banks
the deposits of which are insured by the Federal Deposit Insurance
Corporation, as well as certain other specified financial institu-
tions,® are prohibited from stipulating for, receiving, or agreeing to
receive anything of value from any person, firm, or corporation
“for procuring or endeavoring to procure,” for the giver or for
anyone else, “any loan or extension or renewal of loan or substitu-
tion of security, or the purchase or discount or acceptance of any
paper, note, draft, check, or bill of exchange by” any such bank or
financial institution. The penalty is imprisonment for up to one

year.

Significantly, this statute does not reach the bribe offeror, but
only the recipient of the bribe, although the offering party can be
punished by means of the aiding and abetting or conspiracy stat-
utes. This statute has been held to punish receipt of a gift for pro-
curing a loan even though the loan was completed before the gift
or fee was received.* Because of the inclusion of the term “stipu-
lates for,” it has also been construed to proscribe the action of a
bank officer who stipulated that a commission for obtaining loan
from the bank be paid to a third party. The court found that Con-

1 See S. Rept. No. 97-307, pp. 796-797.

1 HR. 6531 and S. 1428, 93rd Cong., 18t Sess. (1973).

3 The other epecified institutions are a “Federal intermediate credit bank” and a National Ag-
ricultural Credit Corporation.

« See Ryan v. United States, 278 F.2d 836 (9th Cir. 1960).
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gress’ purpose under this statute was to protect the deposits of Fed-
erally insured banks by preventing unsound and improvident loans
to be made from such banks and that it was thus immaterial who
received the commission.®

18 US.C. 216 is a somewhat broader statute that reaches pay-
ments made to employees and officials of Federal land bank insti-
tutions and small business investment companies. It punishes by
up to one year in prison whoever, being an employee or official of
the type described above, “is a beneficiary of or receives any
fee * * * or other consideration for or in connection with any
transaction or business of such association or bank, other than the
usual salary or director’s fee paid to such officer—or employee for
services rendered.” This statute also penalizes whoever causes or
procures a Federal land bank institution or small business invest-
ment company to charge or receive any consideration not specifi-
cally authorized.

Experience under this statutory scheme has led to the conclusion
that the above laws are inadequate and obsolete because they nei-
ther cover all of the individuals or institutions that should be cov-
ered nor all of the activities that should be illegal. As a result the
Committee has endorsed the instant legislation that would combine
18 U.S.C. 215 and 216 into a single statute, punishing both bribe
offerors or givers and bribe recipients, and expanding the institu-
tions covered to include every financial institution the transactions
of which the Federal Government has a substantial interest in pro-
tecting against undue influence by bribery (e.g., in addition to
those presently covered under 18 U.S.C. 215 and 216, any member
of the Federal Home Loan Bank System and any Federal Home
Loan Bank; any institution the deposits of which are insured by
the Federa] Savings and Loan Insurance Corporation; any credit
union the deposits of which are insured under the Federal Credit
Union Act of 1934, as amended, etc.).

3. Provisions of the bill, as reported

Part F rewrites 18 U.S.C. 215 and repeals 18 U.S.C. 216. New sec-
tion 215(a) is recast broadly to prohibit whoever, being an officer,
director, employee, agent, or attorney of any financial institution,
bank holding company, or savings and loan holding company, di-
rectly or indirectly asks, demands, exacts, solicits, seeks, accepts,
receives, or agrees to receive anything of value, for himself or any
other person other than such financial institution, from any person
for or in connection with any transaction or business of such finan-
cial institution. The phrase “in connection with any transaction,”
etc. adopts the comprehensive style of current 18 U.S.C. 216 rather
than the narrower method used in present 18 U.S.C. 215 to list the
specific kinds of transactions reached. Also, the new section clearly
proscribes the receipt of anything of value for a third person, thus
carrying forward the interpretation in the Lane case, supra. Sub-
section (c) defines the terms “financial institution,” “bank holding
company” and “savings and loan holding company” to include all
the types of federal financial institutions as to which there exists a

strong federal interest to safeguard the transactions against undue -

® See United States v. Lane, 464 F.2d 593 (8th Cir.), cert. denied, 409 U.S. 876 (1972).
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influence by bribery. Subsection (b) proscribes activities of the
same scope as-subsection (a), but with respect to the bribe offeror
or giver rather than the bribe taker or solicitor. Subsection (d), like
present 18 U.S.C. 216, includes an explicit exemption for payments
by the financial institution of the usual salary or director’s fee paid
to an officer, director, employee, agent, or attorney thereof, or for a
reasonable fee paid by the financial institution to such persons fo:
services rendered. :

The penalty for a violation of subsection (a) or (b) is up to five
years in prison and a fine of $5,000 or three times the value of the
bribe offered, asked, given, received, or agreed to be given or re-
ceived, whichever is greater, except that if such value is $100 or
less the offense is punishable by up to one year in prison and a
$1,000 fine. This grading has the effect generally of increasing the
level of the kind of offenses now covered by 18 U.S.C. 215 and 216
from a misdemeanor to a felony. The Committee considers this in-
crease justified in recognition of the strong Federal interest in de-
terring such crimes as they affect the banking industry and in view
of the seriously culpable nature of the conduct involved. Notably,
violations of other analogous statutes, such as 41 U.S.C. 54 pro-
scribing commercial bribery with regard to government contrac-
tors, carry felony penalities. An exception from felony treatment is,
however, provided for an offense where the bribe is relatively insig-
nificant in amount and thus is less likely to have affected the re-
cipient’s conduct.

[page 377]
PArT G—BANK Fraup

1. In general and present Federal law

The offense of bank fraud in this part is designed to provide an
effective vehicle for the prosecution of frauds in which the victims
are financial institutions that are federally created, controlled or
insured.

Recent Supreme Court decisions have underscored the fact that
serious gaps now exist in Federal jurisdiction over frauds against
banks and other credit institutions which are organized or operat-
ing under Federal law or whose deposits are federally insured.
Clearly, there is a strong Federal interest in protecting the finan-
cial integrity of these institutions, and the legislation in this part
would assure a basis for Federal prosecution of those who victimize
these banks through fraudulent schemes.

The need for Federal jurisdiction over crimes committed against
federally insured and controlled financial institutions has been rec-
ognized by the Congress in its passage of statutes specifically reach-
ing crimes of embezzlement, robbery, larceny, burglary, and false
statement directed at these banks. However, there is presently no
similar statute generally proscribing bank fraud. As a result, Fed-
eral prosecutions of these frauds may now be pursued only if the

circumstances of a particular fraud are such that the elements of .

some other Federal offense are met. Thus, whether Federal inter-
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ests may be properly vindicated through prosecution turns on
whether the fraudulent activity constitutes a crime under some
other bank statutes, such as those governing larceny or false state-
ment (18 U.S.C. 2113 and 1014), or whether the fradulent scheme
involves a use of the mails or telecommunications that would
permit prosecution under the mail or wire fraud statutes (18 US.C.
1341 and 1343).

This approach of prosecuting bank fraud under statutes not spe-
cifically designed to reach this criminal conduct is necessarily prob-
lematic. Nonetheless, for some time the Department of Justice had
considerable success in using such statutes. The most useful of
these was the mail fraud offense, for not only had the statute been
held to reach a wide range of fraudulent activity, but also its juris-
dictional element—use of the mails—could generally be satisfied in
bank fraud cases because the collection procedures of victim banks
ordinarily entailed use of the mails. In 1974, however, the utility of
the mail fraud statute was notably diminished by the Supreme
Court decisions in United States v. Maze.! In Maze, the Court held
that proof that use of the mails occurred in or was caused by a fra-
dulent scheme was insufficient for conviction under the mail fraud
statute. Instead, proof that use of the mails played a significant

[page 378]
part in bringing the scheme to fruition would be required. In addi-
tion to the problems of proof posed by the Maze decision, banks’ in-
creasing use of private courier services for collection purposes in
lieu of the mails has further limited the instances in which the
mail fraud statute may be used to prosecute bank fraud.

The use of other Federal statutes to attack bank fraud as an al-
ternative to prosecution under the mail fraud offense has also been
circumscribed by recent court decisions. By virtue of the Supreme
Court’s decision last year in Williams v. United States,® the bank
false statement offense, 18 U.S.C. 1014, may no longer be applied to
address one of the most pervasive forms of bank fraud, check-
kiting. In Williams, the Court concluded this form of fraud did not
fall within the scope of 18 U.S.C. 1014 because a check did not con-
stitute a “statement” within the meaning of the statute. As a
result of this decision, the Committee has been advised by the Jus-
tice Department that it has been necessary to cease prosecution of
numerous pending check-kiting cases. Similarly, there appears to
be an absence of coverage with respect to some types of fraud in
the general bank theft statute, 18 U.S.C. 2113. Although the Su-
preme Court recently held that section 2113 is not limited to
common law larceny and reaches also certain offenses involving
the obtaining of property from banks by false pretenses,® the Court
noted that, by its clear terms, section 2113 “does not apply to a
case of false pretenses in which there is not a taking and carrying
away” of the property. These various gaps in existing statutes, as
well as the lack of a unitary provision aimed directly at the prob-
lem of bank fraud, in the Committee’s view create a plain need for

1414 US. 395 (1974).

2102 S. Ct. 2088 (1982).
3 Bell v. United States, — U.S. — (decided June 13, 1983).
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enactment of the general bank fraud statute set forth in this part
of title XI.

2. Provisions of the bill, as reported

Part G would create a new section 1344 of title 18, United States
Code. Subsection (a) prohibits whoever knowingly executes, or at-
tempts to execute, a scheme or artifice (1) to defraud a federally
chartered or insured financial institution, or (2) to obtain any of
the moneys, funds, credits, assets, securities, or other property
owned by or under the custody or control of a federally chartered
or insured financial institution by means of false or fraudulent pre-
tenses, representations, or promises. The penalty for a violation is
imprisonment of up to five years and a fine of $10,000. -

The proposed bank fraud statute is modeled on the present wire
and mail fraud statutes which have been construed by the courts to
reach a wide range of fraudulent activity. Like these existing fraud
statutes, the proposed bank fraud offense proscribes the conduct of
executing or attempting to execute “g scheme or artifice to de-
fraud” or to take the property of another “by means of false or
fraudulent pretenses, representations, or promises.” While the
basis for Federal jurisdiction in these existing general fraud stat-
utes is the use of the mails or wire communications, in the pro-
posed offense, jurisdiction is based on the fact that the victim of
the offense is a federally controlled or insured institution defined

[page 379]

as a “federally chartered or insured financial institution” in sub-
section (b) of the proposal. This term is defined to include all finan-
cial institutions whose deposits or accounts are insured by the Fed-
eral Deposit Insurance Corporation, the Federal Savings and Loan
Insurance Corporation, or the Administrator of the National Credit
Union Administration, Federal home loan banks or member banks
of the Federal home loan bank system, and any banks or other fi-
nancial institutions organized or operating under the laws of the
United States. .

Since the use of bogus or “shell” offshore banks has increasingly
become a means of perpetrating major frauds on domestic banks
and the considerable delay in collections between domestic and for-
eign banks makes manipulation of foreign financial transactions an
attractive mode of defrauding banks within the United States, it is
intended that there exist extraterritorial jurisdiction over the of-
fense. This means that even if the conduct constituting the offense
occurs outside the United States, once the offender is present
within the country, he may nonetheless be subject to Federal pros-
ecution.

In sum, the scope of present Federal statutes is not sufficient to
assure effective prosecution of the range of fraudulent crimes com-
monly committed today against federally controlled or insured fi-
nancial institutions. The legislative proposal contained in this part
would meet the need for a statutory basis for asserting Federal ju-
risdiction over such offenses and would thereby better assure the
integrity of the Federal banking system.
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that has been furnished to the grand jury in response to that
subpoena, shall be fined under this title or imprisoned not more

than 5 years, or both.
«2) Whoever, being an officer of a financial institution, directly or

indirectly notifies—

“(A) a customer of that financial institution whose records are
sought by a grand jury subpoena; or - :

«“(B) any other person named in that subpoena;

about the existence or contents of that subpoena or information that

has been furnished to the grand jury in response to that subpoena,

shall be fined under this title or imprisoned not more than one year,
r both.

° «3) As used in this subsection— :

“(A) the term ‘an officer of a financial institution’ means an
officer, director, partner, employee, agent, or attorney of or for a
financial institution; and

“(B) the term ‘subpoena for records’ means a Federal grand
jury subpoena for customer records that has been served relat-
ing to a violation of, or a conspiracy to violate—

“(i) section 215, 656, 657, 1005, 1006, 1007, 1014, or 1344; or
“ij) section 1341 or 1343 affecting a financial institu-
tion.”. .
(@) CONFORMING TERMINOLOGY IN BANK RoBBERY SECTION.—Sec-
tion 2113 of title 18, United States Code, is amended—

(1) in subsection (), by striking “any bank the deposits of
which” and inserting “any institution the deposits of which”’;

(2) by adding before the period at the end of subsection (h) “,
and any ‘Federal credit union’ as defined in section 2 of the
Federal Credit Union Act”; and

(3) by striking subsection (g) and redesignating subsection (h) .

as subsection (g).
(¢) CREATION OF GENERAL DEFINITION OF FINANCIAL INSTITUTION

ror TiTLE 18.— -

(1) IN GENERAL.—Subsection (b) of section 215 of title 18,

United States Code, is transferred to the end of chapter 1 of
such title. ‘
(2) UPDATING AND TECHNICAL AMENDMENTS.—Such subsection
(b), as so transferred, is amended—
(A) by inserting at the beginning the following section
heading: ‘

“§ 20. Financial institution defined”
(B) by striking “(b)"’; -
(O) by striking “this section” and inserting “this title”;
“ (D) so that paragraph (1) reads as follows:
(1) an insured depository institution (as defined in section 3(cX2)
of the Federal Deposit Insurance Act);”; ’
(E) by striking paragraphs (2) and (8);
. (F) so that paragraph (5) reads as follows:
(5) a System institution of the Farm Credit System, as defined in
section 5.35(3) of the Farm Credit Act of 1971;";
“ (G) so that paragraph (7) reads as follows:
_“() a depository institution holding company (as defined in sec-
:13: 3(wX1) of the Federal Deposit Insurance Act.”;
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(H) by redesignating paragraphs (3), (4), (5), (6), and ()
amended by this paragraph) as paragraphs (2), (3), (), (5);:
and (6), respectively. R+

(3) CLERICAL AMENDMENT.—The table of sections at the b«:igm
by

ning of chapter 1 of title 18, United States Code, is amend
adding at the end the following new item:

“20. Financial institution defined.”. o

SEC. 963. CIVIL AND CRIMINAL FORFEITURE. }éﬁ,
(a) CrviL FORFEITURE.—Section 981(aX1) of title 18, United S tes B
Code, is amended by adding at the end the following: - v
Real property. ‘“C) Any property, real or personal, which constitutes or
derived. from proceeds traceable to a violation of section 2
656, 657, 1005, 1006, 1007, 1014, or 1344 of this title.”. )
(b) TRANSFER OF ProPERTY UNDER CrviL FORFEITURE.—Section
981(e) of title 18, United States Code, is amended— o
(1) in the matter before paragraph (1), by striking out “deter.
mine to—" and inserting in lieu thereof “determine—""; . &
(2) by striking out paragraphs (1) and (2) and inserting in liey 3
thereof the following: "
“(1) to any other Federal agency; '
“(2) to any State or local law enforcement agency whic)
participated directly in any of the acts which led to the seiz re 3
¢

or forfeiture of the property;
“(3) in the case of property referred to in subsection (a)X1X
(if the affected financial institution is in receivership or liquida:
tion), to any Federal financial institution regulatory agency
“(A) to reimburse the agency for payments to claimants
or creditors of the institution; and R
“(B) to reimburse the insurance fund of the agency fi
losses suffered by the fund as a result of the receivershi
liquidation; s
“(4) in the case of property referred to in subsection (aXl o)
(if the affected financial institution is not in receivership:ior
liquidation), upon the order of the appropriate Federal financial]
institution regulatory agency, to the financial institution asy
restitution, with the value of the property so transferred to bej
set off against any amount later recovered by the financialj
institution as compensatory damages in any State or Fed
proceeding; or .
“(5) in_the case of property referred to in subsection (aX1XC)
to any Federal financial institution regulatory agency, to the
extent of the agency’s contribution of resources to, or expense
involved in, the seizure and forfeiture, and the investigatlop
leaéling directly to the seizure and forfeiture, of such property.::
an i Pyt
(3) by adding at the end the following new sentence: rIhe
United States shall not be liable in any action arising out of;#
transfer under paragraph (3), (4), or (5) of this "subsection’g
(¢) CRIMINAL FORFEITURE.—Section 982 of title 18, United State
Code, is amended— ‘ g
(1) in subsection (a)—
(A) by inserting “(1)” after “(a)”’; and T
(B) by adding at the end the following: P4
“(2) The court, in imposing sentence on a person convicted of 2N
violation of, or a conspiracy to violate, section 215, 656, 657,‘-"1_
1006, 1007, 1014, 1341, 1343, or 1344 of this title, affecting a financi&

103 STAT. 504
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imprisonment for 5 years and a $10,000 fine, although 18 U.S.C.
3571 authorizes the court to impose a fine higher than $5,000.12

Section 961(kX2) makes technical and conforming changes. Sec-
tion 961(1X1) adds a new section (3293) to chapter 213 of title 18 of
the U.S. Code to provide a 10-year statute of limitations for bank-
ing offenses. The present statute of limitations period is five
years.!? New section 3293 applies the ten year statute of limita-
tions to (1) a violation of 18 U.S.C. 215 (financial institution brib-
ery), 656 and 657 (financial institution misapplication and embez-
zlement), 1005 and 1006 (false entries in reports on financial insti-
tutions), 1007 (fraud on deposit insurers), 1014 (false statement or
overvaluation), and 1344 (financial institution fraud); (2) a violation
of 18 U.S.C. 1341 or 1343 (mail and wire fraud) if the violation af-
fects a financial institution; and (3) a conspiracy to violate any of
these sections. Section 962(1X2) makes necessary conforming
changes. Section 961(1X3) provides that the 10-year period applies to
all offenses committed before the enactment of this legislation, as
long as the five year statute has not already expired.

Section 961(m) amends 28 U.S.C. 994(p) and section 21 of the Sen-
tencing Act of 1987, which authorize the United States Sentencing
Commission to promulgate and amend sentencing guidelines. Sec-
tion 961(mX1) directs the Sentencing Commission to assign to a se- -
rious banking related offense an offense level of at least a 24. Sec-
tion 961(mX2) provides that section 961 applies to violations or a
conspiracy to violate 18 U.S.C. 215 (financial institution bribery),
656 and 657 (financial institution misapplication and embezzle-
ment), 1005 and 1006 (false entries in reports on financial institu-
tions), 1007 (fraud on deposit insurers), 1014 (false statement or
overvaluation), 1341 or 1343 (mail and wire fraud if the violation
affects a financial institution), and 1344 (financial institution fraud)
where such offense substantially jeopardizes the safety and sound-
ness of a financial institution. Section 961(mX3) provides that the
requirements of section 961 shall expire on December 31, 1998. .

SEC. 962. MISCELLANEOUS REVISIONS TO TITLE 18.

Section 962 makes miscellaneous amendments to title 18 of the
U. S. Code. Section 962(a) amends title 18 to replace the term "Fed-
eral .H'ome Loan Bank Board” with the term *Office of Thrift Su-

pervision”.

Section 962(bX1) broadens 18 U.S.C. 212, which deals with offers
of loans or gratuities to bank examiners, to cover financial institu-
tions and the Office of Thrift Supervision examiners, as well as
“banks”. Section 962(bX2) expands 18 U.S.C. 213, which deals with
acceptance of loans or gratuities by bank examiners, to include fi-
nancial institutions other than banks. Section 962(bX3) repeals 18
U.S.C. 1009. Section 962(bX4), (5), and (6) and section 962(c) make
technical and clerical amendments.

Section 962(d) amends 18 U.S.C. 1510, which deals with obstruct-
ing a criminal investigation. Section 962(d) expands 18 U.S.C. 1510,
to make it an offense for an officer, director, partner, employee, or
attorney of a financial institution knowingly to notify certain per-

11 See n.2 supra.
12 See n.2 supra.
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sons that a grand jury has subpoenaed the records of a customer,
in connection with the investigation of the possible banking of-
fenses listed in 951(c). The persons to whom disclosure is prohibited .
are (1) the customer whose records are sought, or (2) a target of the
grand jury investigation. The maximum penalty is 5 years impris-
onment and a fine under title 18 of the United States Code.13 T
Section 962(e) makes conforming amendments to 18 U.S.C. 21i3.
Section 962(f) makes technical amendments to 18 U.S.C. 215 and
makes the definition of "financial institution” set forth in 18 U.S.C-
215(b) applicable to all of title 18, by moving the definition into a
separate section (20) of title 18 of the United States Code. .

SEC. 963. CIVIL AND CRIMINAL FORFEITURE. E i

Section 963 provides for civil and criminal forfeiture in connec-
tion with title 18 offenses affecting financial institutions. Section
963(a) amends 18 U.S.C. 981, which deals with civil forfeiture. Sec-
tion 963(aX1) provides for civil forfeiture for (1) a violation of 18
U.S.C. 215, 656, 657, 1005, 1006, 1007, 1014, or 1344; (2) a violation
of 18 U.S.C. 1341 or 1343 affecting a financial institution; and (3)
conspiracy to violate any of the above sections. Section 963(aX2)
makes necessary conforming changes and authorizes the Attorney.
General to sell any forfeited property which is not required to_be
destroyed or is not harmful. Section 963(aX2) also adds a new provi-
sion establishing a priority for the disposition of proceeds that have
been civilly forfeited. First, proceeds are used to reimburse out-of-
pocket expenses incurred for seizure and forfeiture by the Federal
banking agency regulating the financial institution. Second, pro-
ceeds go to the Department of Justice to reimburse its out-of-pocket
expenses for seizure and forfeiture. Third, if the affected financial
institution is in receivership or liquidation, proceeds go to a Feder-
al banking agency regulating the institution, to reimburse the
agency for (i) payments to. claimants or creditors or (ii) losses suf-
fered by that agency’s insurance fund as -a result of the receiver-
ship or liquidation. Fourth, if the affected financial institution is
not in receivership or liquidation, the proceeds go to the Genéral
Fund of the Treasury or, upon the order of the appropriate Federal
bank regulatory agency, to the affected financial institution as res-
titution. Amounts received by the financial institution shall be set
off against amounts later recovered by the institution as compensa-
tory damages in a State or Federal proceeding. ' .

Section 963(b) amends 18 U.S.C. 982, which deals with criminal
forfeiture. Section 963(bX1) authorizes criminal forfeiture for 1-a
violation of 18 U.S.C. 215, 656, 657, 1005, 1006, 1007, 1014, or 1344;
(2) a violation of 18 U.S.C. 1341 or 13843 affecting a financial institu-
tion; and (3) a conspiracy to violate any of those sections. Sectiomn
963(bX2) provides that property forfeited for these violations shall
be disposed of in accordance with the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (12 U.S.C. 853). Y

'3 Under 18 U.S.C. 3571, the court can impose a fine (1) for an organization, of up to the great-
er of $500,000 or twice the amount gained or the loss inflicted by the offense for an organization;
(2) for an individual, up to the greater of $250,000 or twice the amount gained or the loss inflict-
ed by the offense.
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PUBLIC LAW 99-370 {H.R. 3511]; August 4, 1986

ARCH

ates of the USIA film entitled “The

BANK BRIBERY AMENDMENTS ACT OF 1985

For Legislative History o Aci see Report for P.L. 99-370'

of Representatives of the in Legislative History Section, post.

1bled,

TED STATES OF THE USIA An Act to émond title 18, United States Code, with respect fo certain bribery and nlghd off.nus.
Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,

SECTION 1. SHORT TITLE. >
This Act may be cited as the “Bank Bribery Amendments Act of
1985”.

SEC. 2. CHAPTER 11 AMENDMENT.

Section 215 of title 18, United Stafes Code, is amended to read as
follows: : ’

«§ 215. Receipt of commissions or gifts for procuring loans

“(a) Whoever—

(1) corruptly gives, offers, or promises anything of value to
any person, with intent to influence or reward an officer,
director, employee, agent, or attorney of a financial institution
in connection with any business or transaction of such institu-
tion; or

“(2) as an officer, director, employee, agent, or attorney of a
financial institution, corruptly solicits or demands for the bene-
fit of any person, or corruptly accepts or agrees to_accept,
anything of value from any person, intending to be influenced
or rewarded in connection with any business or transaction of
such institution;

shall be fined not more than $5,000 or three times the value of the
thing given, offered, promised, solicited, demanded, accepted, or
agreed to be accepted, whichever is greater, or imprisoned not more
than five years, or both, but if the value of the thing given, offered,
promised, solicited, demanded, accepted, or agreed to be accepted
does not exceed $100, shall be fined not more than $1,000 or impris-
oned not more than one year, or both.

“Mb) As used in this section, the term ‘financial institution’
means— )

“1) a bank with deposits insured by the Federal Deposit
Insurance Corporation; . : LT R

“2) an institution with accounts insured by the. Federal
Savings and Loan Insurance Corporation; - .

“3) a credit union with accounts insured by the National
Credit Union Share Insurance Fund; : L

“4) a Federal home loan bank or a member, as defined in
section 2 of the Federal Home Loan Bank Act (12 U.S.C. 1422),
of the Federal home loan bank system;

“(5) a Federal land bank, Federal intermediate credit bank,
bank for cooperatives, production credit association, and Fed-
eral land bank association;
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“(6) a small business investment company, as defined in
section 103 of the Small Business Investment Act of 1958
(15U.S.C. 662);
“(T) a bank holding company as defined in section 2 of the
Bank Holding Company Act of 1956 (12 U.S.C. 1841); or
*“(8) a savings and loan holding company as defined in section .
408 of the National Housing Act (12 U.S.C. 1730a).
“(c) This section shall not apply to bona fide salary, wages, fees, or
other compensation paid, or expenses paid or reimbursed, in the
usual course of business. o
*“(d) Federal agencies with responsibility for regulating a financial
institution shall jointly establish such guidelines as are appropriate
to assist an officer, director, employee, agent, or attorney of a
Public financial institution to comply with this section. Such agencies shall
information. make such guidelines available to the public.”. : i

18 USC 215 note.  SEC. 3. EFFECTIVE DATE.

This Act and the amendments made by this Act shall take effe;:;:
30 days after the date of the enactment of this Act. :

Approved August 4, 1986.

LEGISLATIVE HISTORY—H.R. 3511:

HOUSE REPORTS: No. 99-335 (Comm. on the Judiciary).
CONGRESSIONAL RECORD: : :
Vol. 131 (1985): Oct. 29, considered and passed House.
Vol. 132 (1986): Feb. 4, considered and passed Senate, amended.
Apr. 22, House concurred in Senate amendments, in another
with an amendment.
June 24, Senate concurred in House amendment with an
amendment.
June 26, House concurred in Senate amendment.

100 STAT. 780
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PUBLIC LAW 98-473 [H.J.Res. 648]; October 12, 1984

CONTINUING APPROPRIATIONS, 1985—COMPREHENSIVE
CRIME CONTROL ACT OF 1984

For Legislative History of Act, see p. 3182

appropriations for the fiscal year 1985, and for other

Joint Resoluti i inuing
purposes.

TITLE 1

That the following sums are hereby appropriated, out of any
money in the Treasury not otherwise appropriated, and out of
applicable corporate or other revenues, receipts, and funds, for the
several departments, agencies, corporations, and other organiza-
tional units of the Government for the fiscal year 1985, and for other

-purposes, namely:

p

Sgc. 101. (a) Such sums as may be necessary for programs,
projects, or activities provided for in the Agriculture, Rural Develop-
ment and Related Agencies Appropriation Act, 1985 (H.R. 5743), to
the extent and in the manner provided for in the conference report
and joint explanatory statement of the Committee of Conference
(House Report Numbered 98-1071), filed in the House of Representa-
thiaves on September 25, 1984, as if such Act had been enacted into

W.

() Such sums as may be necessary for programs, projects, or
activities provided for in the District of Columbia Appropriation
Act, 1985 (HL.R. 5899), to the extent and in the manner provided for
in the conference report and joint explanatory statement of the
Committee of Conference (Fouse Report Numbered 98-1088), filed in
the House of Representatives on September 26, 1984, as if such Act
had been enacteg into law. .

(c) Such amounts as may be necessary for programs, projects or
activities provided for in the De ent of the Interior and Related
Agencies Appropriations Act, 1985, at a rate of operations and to the
extent and in the manner provided as follows, to be effective as if it
had been enacted into law as the regular appropriation Act:

98 STAT. 1837
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Oct. 12 CONT. APPROP.—CRIME CONTROL ACT

“(1) the term ‘counterfeited’ means a document that purports
to be genuine but is not, because it has been falsely made or
manufactured in its entirety;

“(2) the term ‘forged’ means a document that purports to be
genuine but is not because it has been falsely altered, com-
pleted, signed, or endorsed, or contains a false addition thereto
or insertion therein, or is a combination of parts of two or more
genuine documents;

“(3) the term ‘security’ means—

‘(A) a note, stock certificate, treasury stock certificate,
bond, treasury bond, debenture, certificate of deposit, inter-
est coupon, bill, check, draft, warrant, debit instrument as
defined in section 916(c) of the Electronic Fund Transfer
Act (15 U.S.C. 1693(c)), money order, traveler’s check, letter
of credit, warehouse receipt, negotiable bill of lading, evi-
dence of indebtedness, certificate of interest in or participa-
tion in any profit-sharing agreement collateral-trust
certificate, pre-reorganization certificate of subscription,
transferable share, investment contract, voting trust certifi-
cate, or certificate of interest in tangible or intangible
property; ,

“(B) an instrument evidencing ownership of goods, wares,
or merchandise;

“(C) any other written instrument commonly known as a
security;

“(D) a certificate of interest in, certificate of participation
in, certificate for, receipt for, or warrant or option or other
right to subscribe to or purchase, any of the foregoing; or

“(E) a blank form of any of the foregoing;

“(4) the term ‘organization’ means a legal entity, other than a
government, established or organized for any purpose, and in-
cludes a corporation, company, association, firm, partnership,
joint stock company, foundation, institution, society, union, or
any other association or persons which operates in or the
activities of which affect interstate or foreign commerce; and

“(5) the term ‘State’ includes a State of the United States, the
District of Columbia, Puerto Rico, Guam, the Virgin Islands,
and any other territory or possession of the United States.”.
inning of chapter 25 of title 18 is

PART E—RECEIPT OF STOLEN BANK PROPERTY

Skc. 1106. Subsection (c) of section 2113 of title 18 is amended to
read as follows:

_"“(c) Whoever receives, possesses, conceals, stores, barters, sells, or
disposes of, any property or money or other thing of value which has
been taken or stolen from a bank, credit union, or savings and loan
association in violation of subsection (b), knowing the same to be
property which has been stolen shall be subject to the punishment
provided in subsection (b) for the taker.”.

PART F—BANK BRIBERY

Sec. 1107. (a) Section 215 of title 18 is amended to read as follows:

98 STAT. 2145
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“(a) Whoever, being an officer, director, employee, agent, or attor-
ney of any financial institution, bank holding company, or savings
and loan holding company, except as provided by law, directly or
indirectly, asks, demands, exacts, solicits, seeks, accepts, receives or
agrees to receive anything of value, for himself or for any other
person or entity, other than such financial institution, from any
person or entity for or in connection with any transaction or busi-
ness of such financial institution; or

“(b) Whoever, except as provided by law, directly or indirectly,
gives, offers, or promises anything of value to any officer, director,
employee, agent, or attorney of any financial institution, bank
holding company, or savings and loan holding company, or offers or
promises any such officer, director, employee, agent, or attorney to
give anything of value to any person or entity, other than such
financial institution, for or in connection with any transaction or
business of such financial institution, shall be fined not more than
$5,000 or three times the value of anything offered, asked, given,
received, or agreed to be given or received, whichever is greater, or
imprisoned not more than five years, or both; but if the value of
anything offered, asked, given, received, or agreed to be given or
received does not exceed $100, shall be fined not more than $1,000 or
imprisoned not more than one year, or both.

“(c) As used in this section—

“(1) ‘financial institution’ means—

“(A) any bank the deposits of which are insured by the
Federal Deposit Insurance Corporation;

“(B) any member, as defined in section 2 of the Federal

12 USC 1422. Home Loan Bank Act, as amended, of the Federal Home
Loan Bank System and any Federal Home Loan Bank;

*“(C) any institution the accounts of which are insured by
the Federal Savings and Loan Insurance Corporation;

“(D) any credit union the accounts of which are insured
by the Administrator of the National Credit Union Admin-
istration; .

‘“(E) any Federal land bank, Federal land bank associa-
tion, Federal intermediate credit bank, production credit
association, bank for cooperatives; and

“(F) a small business investment company, as defined in
section 103 of the Small Business Investment Act of 1958
(15 U.S.C. 662); and

“(2) ‘bank holding company’ or ‘savings and loan holding
company’ means any person, corporation, partnership, business
trust, association or similar organization which controls a finan.
cial institution in such a manner as to be a bank holding
company or a savings and loan holding company under the
Bank Holding Company Act Amendments of 1956 ¢12 U.S.C.

12 USC 1841 1841) or the Savings and Loan Holding Company Amendments

note. of 1967 (12 U.S.C. 1730a).

;ﬁtg&‘ L “(d) This section shall not apply to the payment by a financial

: institution of the usual salary or director’s fee paid to an officer,

director, employee, agent, or attorney thereof, or to a reasonable fee
paid by such financial institution to such officer, director, employee,
agent, or attorney for services rendered to such financial institu.
tion.”,

Repeal. (b) Section 216 of title 18 is repealed, and the section analysis of

18 USC 216, chapter 11 for section 216 be amended to read:
“216. Repealed.”.

98 STAT. 2146
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ParT G—BANK FrAUD

Sec. 1108. (a) Chapter 63 of title 18 of the United States Code is
amended by adding a new section as follows:

“§ 1344. Bank fraud

‘“(a) Whoever knowingly executes, or attempts to execute, a
scheme or artifice—

“1) to defraud a federally chartered or insured financial
institution; or '

“(2) to obtain any of the moneys, funds, credits, assets, securi-
ties or other property owned by or under the custody or control
of a federally chartered or insured financial institution by
means of false or fraudulent pretenses, representations, or
promises, shall be fined not more than $10,000, or imprisoned
not more than five years, or both.

“(b) As used in this section, the term ‘federally chartered or
insured financial institution’ means—

“(1) a bank with deposits insured by the Federal Deposit
Insurance Corporation;

““2) an institution with accounts insured by the Federal
Savings and Loan Insurance Corporation;

“3) a credit union with accounts insured by the National
Credit Union Administration Board;

“(4) a Federal home loan bank or a member, as defined in
section 2 of the Federal Home Loan Bank Act (12 U.S.C. 1422),
of the Federal home loan bank system; or

“(5) a bank, banking association, land bank, intermediate
credit bank, bank for cooperatives, production credit associa-
tion, land bank association, mortgage association, trust
company, savings bank, or other banking or financial institu-
tion organized or operating under the laws of the United

States.”. .

(b) The analysis for chapter 63 of title 18 of the United States Code
is amended by adding at the end thereof the following:

*1344. Bank fraud.”.

ParT H—PossessioN OF CONTRABAND IN PRrIsoN

Sec. 1109. (a) Section 1791 of title 18, United States Code is
amended to read as follows:

“§ 1791. Providing or possessing contraband in prison

‘“(a) OFFENSE.—A person commits an offense if, in violation of a
statute, or a regulation, rule, or order issued pursuant thereto—
‘(1) he provides, or attempts to provide, to an inmate of a
Federal penal or correctional facility—
‘“(A) a firearm or destructive device; ‘
‘B) any other weapon or object that may be used as a
weagon or as a means of facilitating escape;
‘“C) a narcotic drug as defined in section 102 of the
Controlled Substances Act (21 U.S.C. 802);
“(D) a controlled substance, other than a narcotic drug, as
defined in section 102 of the Controlled Substances Act (21
U.S.C. 802), or an alcoholic beverage;
“(E) United States currency; or

98 STAT. 2147
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The crime of embezzlement of bank funds, as charged in Count

COURT'S INSTRUCTION NO.

“C of the indictment, has five essential elements, which are:
ne, the defendant was *C;

Two, the defendant embezzled the funds of the bank;

Three, the amount so embezzled was more than $100.00;

Four, the defendant did so with the intent to defraud the
bank; and

Five, the bank was insured by the FDIC.

"Embezzlement" means the voluntary and intentional taking,
or conversion to one's own use, of the property of another, which
property came into the defendant's possession lawfully, by virtue
of some office, employment, or position of trust which the
defendant held. "Misapplication" means the unauthorized, or
unjustifiable or wrongful use of a bank's funds. Misapplication
includes the wrongful taking or use of money of the bank by a
bank officer or employee for his own benefit or for the use and
benefit of some other person.

To act with "intent to injure" means to act with intent to
cause pecuniary loss. To act with "intent to defraud" means to
act with intent to deceive or cheat, for the purpose of causing a
financial loss to someone else or bringing about a financial gain
to defendant or another.

i o

8CCA NO. 6.18.659A
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UNITED STATES of America, Plaintiff-Appellee,
V.

Don C. DAVIS, Defendant-Appellant.
UNITED STATES of America, Plaintiff-Appellee,
v.

Daniel M. BURKE, Defendant-Appellant.

Nos. 89-8051, 89-8052, 90-8057, 90-8058.

United States Court of Appeals,
Tenth Circuit.

Jan. 22, 1992.

Defendants were convicted in the Urited States
District Court for the District of Wyoming, Alan B.
Johnson, J., of various bank fraud offenses, and
they appealed. The Court of Appeals, Baldock,
Circuit Judge, held that: (1) one defendant’s death
pending appeal required dismissal of his appeal and
remand to District Court with instructions to dismiss
underlying indictment; (2) agency relationship
existed between defendant and bank, as required to
support conviction for misapplying federally insured
funds and making false entries in bank books and
records; (3) superseding indictment did not
impermissibly amend charges in original indictment;
(4) defendant could be convicted of misapplication
of bank funds based on his alleged failure to disclose
self-dealing in connection with bank’s investment in
various securities; (5) defendant could be convicted
for misapplying bank funds used to purchase
subordinated debentures in bank holding companies;
and (6) federal agencies acted within their
supervisory capacities in securing and exchanging
information concerning defendant’s activities.

Affirmed in part, dismissed in part, and
remanded.

[1] CRIMINAL LAW &= 1070

110k1070

Defendant’s death pending appeal required dismissal
of appeal and remand to district court with
instructions to vacate judgment and dismiss
underlying indictment.

[1] CRIMINAL LAW &= 1192

110k1192

Defendant’s death pending appeal required dismissal
of appeal and remand to district court with
instructions to vacate judgment and dismiss

SLC\ »_)g (61\5%26 \)raaé\7e

Page 1

underlying indictment.

[2] CRIMINAL LAW &= 1104(3)

110k1104(3)

Pages of transcript should be numbered in single
series of consecutive page numbers for each
proceeding, regardless of number of days involved.

[3] BANKS AND BANKING &= 509.10
52k509.10

Agency relationship existed between defendant and
bank, as required to support conviction for
misapplying federally insured funds and making
false entries in bank books and records or unlawful
receipt of benefits; defendant often

attended board meetings, providing financial advice
to bank’s board and its president, and, with
codefendant, was able to acquire control of majority
of bank’s shares. 18 U.S.C.A. §§ 657, 1006.

[3] BANKS AND BANKING &= 509.15
52k509.15

Agency relationship existed between defendant and
bank, as required to support conviction for
misapplying federally insured funds and making
false entries in bank books and records or unlawful
receipt of benefits; defendant often attended board
meetings, providing financial advice to bank’s board
and its president, and, with codefendant, was able to
acquire control of majority of bank’s shares. 18
U.S.C.A. §§ 657, 1006.

[4] BANKS AND BANKING &= 509.10
52k509.10

Bank customer may be convicted as aider and abetter
under criminal statutes prohibiting misapplication of
federally insured funds and making false entries in
bank books and records or unlawful receipt of
benefits when principal, an officer, agent, employee
or other person connected in any capacity of trust
with the institution, is found guilty of the offense.
18 U.S.C.A. §§ 657, 1006.

[4] BANKS AND BANKING &= 509.15
52k509.15

Bank customer may be convicted as aider and abetter
under criminal statutes prohibiting misapplication of
federally insured funds and making false entries in
bank books and records or unlawful receipt of
benefits when principal, an officer, agent, employee
or other person connected in any capacity of trust
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with the institution, is found guilty of the offense.
18 U.S.C.A. §§ 657, 1006.

[5] BANKS AND BANKING &= 509.10
52k509.10

Those who serve federally insured institution,
whether in employment context or in some other
position of trust, are "connected with" that
institution under statute prohibiting misapplication
of federally insured funds or making false entries in
bank books and records or unlawful receipt of
benefits. 18 U.S.C.A. §§ 657, 1006.

[5] BANKS AND BANKING &= 509.15
52k509.15

Those who serve federally insured institution,
whether in employment context or in some other
position of trust, are "connected with" that
institution under statute prohibiting misapplication
of federally insured funds or making false entries in
bank books and records or unlawful receipt of
benefits. 18 U.S.C.A. §§ 657, 1006.

[6] BANKS AND BANKING &= 509.10
52k509.10

For purposes of statute prohibiting misapplication of
federally insured funds and making false entries in
bank books and records or unlawful receipt of
benefits, connection with federally protected
institution may result from control through stock
ownership, or control through power to extend
credit; such direct control, however, is not essential
to finding that defendant is connected with
institution. 18 U.S.C.A. §§ 657, 1006.

[6] BANKS AND BANKING &= 509.15
52k509.15

For purposes of statute prohibiting misapplication of
federally insured funds and making false entries in
bank books and records or unlawful receipt of
benefits, connection with federally protected
institution may result from control through stock
ownership, or control through power to extend
credit; such direct control, however, is not essential
to finding that defendant is connected with
institution. 18 U.S.C.A. §§ 657, 1006.

[71 BANKS AND BANKING &= 509.15
52k509.15

Statute prohibiting misapplication of federally
insured funds does not require Government to prove
that defendant performed ministerial task of
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disbursement. 18 U.S.C.A. § 657.

[8] CRIMINAL LAW &= 159

110k159

Superseding indictment did not impermissibly
amend charges in an original indictment charging
defendant with wire fraud, so as to cause
superseding indictment to be barred by limitations;
while defendant claimed that superseding indictment
changed entire theory of criminal liability from
scheme to transfer $20 million for benefit of
defendants to scheme to obtain control of three
financial institutions, conspiracy count in original
indictment covered not only defendant’s control
activities, but also transactions involving acquisition
of controlling interest. 18 U.S.C.A. §§ 1001,
1005, 1006, 1014, 3282,

[9] CRIMINAL LAW &= 157

110k157

Date of original indictment tolls limitations period
as to charges alleged.

[10] CRIMINAL LAW &= 159

110k159

Superseding indictment filed while first indictment
is validly pending is not barred by statute of
limitations unless it broadens or substantially
amends charges in first indictment.

[11] INDICTMENT AND INFORMATION
& 15(1)
210k15(1)
If allegations and charges contained in superseding
indictment are substantially the same as those
contained in original indictment, sufficient notice is
presumed.

[12] INDICTMENT AND INFORMATION
&= 15(1)

210k15(1)

Indictment is not amended impermissibly by
superseding indictment which names greater or
lesser number of defendants as coconspirators or
contains slightly different mix of closely related
statutory violations as objects of conspiracy,
provided essential nature of conspiracy alleged in
first indictment remains the same.

[13] CRIMINAL LAW &= 835
110k835
Defendant’s "theory of the defense” instructions
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were properly rejected by trial court in bank fraud
prosecution, where instructions were essentially
summaries of the evidence in light most favorable to
defense, marshaled facts supporting defendant’s
version of events, and would have precluded jury
from finding elements of various charged offenses.

[14] CRIMINAL LAW &= 772(6)

110k772(6)

Defendant is entitled to correct instructions on
defenses supported by sufficient evidence for jury to
find in defendant’s favor.

[14] CRIMINAL LAW &= 814(8)

110k814(8)

Defendant is entitled to correct instructions on
defenses supported by sufficient evidence for jury to
find in defendant’s favor.

[15] CRIMINAL LAW &= 769

110k769

District judge has substantial discretion in
formulating jury instruction; Court of Appeals’
review is confined to determining whether
instructions as a whole sufficiently cover issues
presented by evidence and constitute correct
statements of the law.

[15] CRIMINAL LAW &= 822(1)

110k822(1)

District judge has substantial discretion in
formulating jury instruction; Court of Appeals’
review is confined to determining whether
instructions as a whole sufficiently cover issues
presented by evidence and constitute correct
statements of the law.

[16] CRIMINAL LAW &= 822(1)

110k822(1)

Jury instructions are considered as a whole;
particular jury instruction is not to be read in
isolation.

[17] BANKS AND BANKING &= 509.15
52k509.15

Defendant, as agent of bank, could be convicted of
misapplication of bank funds based on his alleged
failure to disclose self-dealing in connection with
bank’s investment in various securities, even if
money invested by bank was used by recipient
corporations in way promised to bank. 18
U.S.C.A. § 657.
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[18] BANKS AND BANKING &= 509.15
52k509.15

Misapplication of bank funds may occur when
officer, director, employee or other person subject
to misapplication statute knowingly lends money to
sham borrower or causes all or part of loan to be
made for his or her own benefit while concealing his
or her interest from bank. 18 U.S.C.A. § 657.

[19] BANKS AND BANKING &= 509.15
52k509.15

When person within ambit of statute prohibiting
misapplication of bank funds receives material
benefits of loans without disclosing this fact,
misapplication has occurred. 18 U.S.C.A. § 657.

[20] BANKS AND BANKING &= 509.15
52k509.15

Trier of fact is not restricted solely to immediate
transferee of bank funds when determining whether
misapplication has occurred. 18 U.S.C.A. § 657.

[21] BANKS AND BANKING &= 509.15
52k509.15

Defendant, as agent of bank, could be convicted of
misapplying bank funds wused to purchase
subordinated debentures in bank holding companies,
where holding companies spent portion of funds to
acquire option in corporation which allegedly paid
substantial sums to defendant. 18 U.S.C.A. §§ 656,
657.

[22] BANKS AND BANKING &= 509.15
52k509.15

Bank’s decision to purchase securities in amounts
which exceeded legitimate use of those funds
constituted misapplication of bank funds. 18
U.S.C.A. § 657.

[23] BANKS AND BANKING &= 509.15
52k509.15

In determining whether statute prohibiting
misapplication of bank funds has been violated,
Court of Appeals looks at substance of transactions,
even if multiple entities are involved. 18 U.S.C.A.
§ 657.

[24] BANKS AND BANKING €= 509.20
52k509.20

Defendant could be convicted of overvaluing
security by submitting false appraisal report to bank
in connection with loan, although bank did not
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receive report until after one year after loan was
made and note matured; bank sought appraisal as
condition of initiation and continuation of loan, and
Government was not required to prove that bank
actually relied upon the appraisal. 18 U.S.C.A. §
1014.

[25] BANKS AND BANKING &= 509.10
52k509.10

Defendant could be convicted of making false entry
in bank records based on his meeting with member
of board of directors which allegedly caused
member to make false entries in bank minutes at
subsequent directors’ meeting; it was sufficient that
defendant knowingly “"set into motion" or
knowingly participated in events which would
necessarily cause false entries to be made. 18
U.S.C.A. §§ 1005, 1006.

[26] BANKS AND BANKING &= 235

52k235

Federal Reserve Board (FRB), Federal Home Loan
Bank Board (FHLBB) and Office of Controller of
Currency (OCC) acted within their supervisory
capacities in securing and exchanging information
concerning defendant’s activities with respect to
bank holding companies and individual banks, so
that Right to Financial Privacy Act did not apply to
information disclosed by those agencies concerning
defendant’s bank transactions in connection with
criminal investigation. Financial Institutions
Regulatory and Interest Rate Control Act of 1978,
§§ 1101-1122, 12 U.S.C.A. §§ 3401-3422.

[26] BANKS AND BANKING &= 353

52k353

Federal Reserve Board (FRB), Federal Home Loan
Bank Board (FHLBB) and Office of Controller of
Currency (OCC) acted within their supervisory
capacities in securing and exchanging information
concerning defendant’s activities with respect to
bank holding companies and individual banks, so
that Right to Financial Privacy Act did not apply to
information disclosed by those agencies concerning
defendant’s bank transactions in connection with
criminal investigation. Financial Institutions
Regulatory and Interest Rate Control Act of 1978,
§§ 1101-1122, 12 U.S.C.A. §§ 3401-3422.

[26] BANKS AND BANKING &= 451
52k451
Federal Reserve Board (FRB), Federal Home Loan
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Bank Board (FHLBB) and Office of Controller of
Currency (OCC) acted within their supervisory
capacities in securing and exchanging information
concerning defendant’s activities with respect to
bank holding companies and individual banks, so
that Right to Financial Privacy Act did not apply to
information disclosed by those agencies concerning
defendant’s bank transactions in connection with
criminal investigation. Financial Institutions
Regulatory and Interest Rate Control Act of 1978,
§§ 1101-1122, 12 U.S.C.A. §§ 3401-3422.

[27] CRIMINAL LAW &= 394.1(2)

110k394.1(2)

Even had Right to Financial Privacy Act been
violated in connection with disclosure of various
government agencies concerning defendant’s bank
transactions, suppression was not available remedy,
nor was dismissal of indictment. Financial
Institutions Regulatory and Interest Rate Control
Act of 1978, § 1117(d), 12 U.S.C.A. § 3417(d).

[271 INDICTMENT AND INFORMATION
& 144.1(1)

210k144.1(1)

Even had Right to Financial Privacy Act been
violated in connection with disclosure of various
government agencies concerning defendant’s bank
transactions, suppression was not available remedy,
nor was dismissal of indictment. Financial
Institutions Regulatory and Interest Rate Control
Act of 1978, § 1117(d), 12 U.S.C.A. § 3417(d).

[28] CRIMINAL LAW &= 412.2(2)

110k412.2(2)

Defendant’s meeting with Federal Reserve Board
(FRB) agents to discuss financial problems of two
bank holding companies was not custodial
interrogation for Miranda purposes, although FRB
had sent criminal referral to United States attorney
two days earlier identifying several insiders of
holding companies as targets. U.S.C.A.
Const.Amend. 5.

[29] BANKS AND BANKING &= 235

52k235

Government agency charged with bank oversight
may develop information in civil matters which may
be relevant in potential criminal prosecution.

[30] CRIMINAL LAW &= 986.4(1)
110k986.4(1)
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Rule giving attorney for Government equivalent
opportunity to speak to court at sentencing did not
preclude Government’s filing of written sentencing
memorandum. Fed.Rules Cr.Proc.Rule 32(a)(1), 18
U.S.C.A.

[31] CRIMINAL LAW &= 986.4(1)

110k986.4(1)

Only if Government’s sentencing memorandum is
incorporated expressly into presentence report and
defendant objects to material contained in
memorandum is compliance with rule governing
objections to presentence report necessary.
Fed.Rules Cr.Proc.Rule 32(c)(3)(D), 18 U.S.C.A.

[32] MANDAMUS &= 61

250k61

Defense counsel was not entitled to writ of
mandamus requiring district court to process his
interim vouchers for payment of fees and expenses
pursuant to Criminal Justice Act, where counsel had
not complied with rule requiring filing of separate
petition and proof of service on respondent judge, as
well as other parties. 18 U.S.C.A. §§ 3006A,
3006A(d)(4); F.R.A.P.Rule 21(a), 28 U.S.C.A_;
28 U.S.C.A. §§ 1291, 1651(a).

[33] CRIMINAL LAW &= 1023(1)

110k1023(1)

Fee determinations by district judge pursuant to
Criminal Justice Act are administrative in character
and do not constitute final appealable orders within
meaning of statute governing jurisdiction of Court
of Appeals. 18 U.S.C.A. § 3006A; 28 U.S.C.A. §
1291.

[34] MANDAMUS &= 61

250k61

Court of Appeals could consider defense counsel’s
request for writ of mandamus requiring district court
to process his interim vouchers for payment of fees

and expenses pursuant to Criminal Justice Act. 18
U.S.C.A. § 3006A; 28 U.S.C.A. § 1651(a).

*1485 Todd L. Vriesman (John A. Sbarbaro with
him on the brief) of Kirkland & Ellis, Denver,
Colo., for defendant-appellant Don C. Davis.

E. James Burke and Rhonda S. Woodard, of
Burke, Woodard & Bishop, P.C., Cheyenne, Wyo.,
for defendant-appellant Daniel M. Burke.
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Francis Leland Pico, Asst. U.S. Atty. (Richard A.
Stacy, U.S. Atty., & David A. Kubichek with him
on the brief), Cheyenne, Wyo., for plaintiff-
appellee.

*1486 Before ANDERSON, BALDOCK and
EBEL, Circuit Judges.

BALDOCK, Circuit Judge.

This case involves the theft of federally insured
deposits through a series of complicated financial
transactions involving collusion, deception, self-
dealing and conflict of interest. Defendants Don C.
Davis and Daniel M. Burke diverted or misapplied
millions of dollars at the expense of several banks
and savings and loan institutions, and ultimately the
United States treasury. [FN1] The fraud required
false representations to, and the concealing of
important information from, bank examiners, bank
directors and bank officers.

FN1. Defendant John Edmiston was charged in a
single count, pled guilty and testified against Davis
and Burke. Edmiston was the president of First
National Bank of Evanston (FNBE), owned an
interest in the bank through the holding company,
and served on the bank’s board of directors.

By superseding indictment, both defendants were
charged with one count of conspiracy to commit
offenses against and to defraud the United States
(count 1), 18 U.S.C. § 371; nine counts of wire
fraud (counts 2-10), 18 U.S.C. § 1343; five counts
of misapplying federally insured funds (counts 11-
14, 16), 18 U.S.C. § 657; three counts of making
false entries in bank books and records or unlawful
receipt of benefits (counts 15, 20 & 21), 18 U.S.C.
§ 1006. Davis also was charged in two counts of
overvaluing security and making false statements
(counts 18 & 19), 18 U.S.C. § 1014. After a ten-
week trial in which the trial judge displayed
consummate patience, the jury convicted Davis on
fourteen counts including the conspiracy count
(count 1), five counts of wire fraud (counts 3-6, 9),
four counts of misapplying federally insured funds
(counts 11-13, 16), two counts of aiding and
abetting false entries (counts 15 & 21), one count of
aiding and abetting in the unlawful receipt of
benefits (count 20), and one count of overvaluing
security (count 18). The jury convicted Burke on
eleven counts, including the conspiracy count (count
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1), three counts of wire fraud (counts 4-6), four
counts of misapplying federally insured funds
(counts 11, 12, 14 & 16) two counts of making false
entries (count 15 & 21) and one count of unlawfully
receiving benefits (count 20). The district court, for
these pre-Sentencing Guidelines offenses, sentenced
Davis to six years imprisonment and Burke to four
years. These appeals followed.

[1] After submission of these appeals, we affirmed
the imposition of civil monetary penalties against
defendants based on violations of cease and desist
orders of the Federal Reserve Board. Burke v.
Board of Governors, 940 F.2d 1360 (10th
Cir.1991). Burke died on December 6, 1991.
Thereafter, the government filed a suggestion of
death. Burke’s counsel, on behalf of the family,
opposed dismissal, seeking an appellate decision on
the merits. We respect the wishes of the family, but
the law provides a more advantageous resolution:
"death pending direct review of a criminal
conviction abates not only the appeal but also all
proceedings had in the prosecution from its
inception.” See Durham v. United States, 401 U.S.
481, 483, 91 S.Ct. 858, 860, 28 L.Ed.2d 200
(1971) (per curiam) (footnote omitted), overruled on
other grounds, Dove v. United States, 423 U.S.
325, 96 S.Ct. 579, 46 L.Ed.2d 531 (1976) (per
curiam) (eliminating Durham rule for petitions for
certiorari, but not for appeals of right). See also
United States v. Williams, 874 F.2d 968, 970 (5th
Cir.1989); United States v. Schumann, 861 F.2d
1234, 1236 (11th Cir.1988); United States v.
Mollica, 849 F.2d 723, 725-26 (2d Cir.1988);
United States v. Littlefield, 594 F.2d 682, 683 (8th
Cir.1979); United States v. Bechtel, 547 F.2d
1379, 1380 (9th Cir.1977). Accordingly, as to
Burke, we shall dismiss his appeal and remand the
criminal judgment against him to the district court
with instructions to vacate the judgment and dismiss
the underlying indictment. See Id.

L

The government’s case involved five transactions.
We briefly outline these *1487 transactions before
reaching the merits of Davis’s appeal.

A. Acquisition of FNBE

The first transaction involved the acquisition of
the First National Bank of Evanston, Wyoming
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(FNBE) by EVCO, Inc., a bank holding company,
by a group of investors. Defendants Burke, Davis
and Edmiston, see supra n. 1, first sought to acquire
FNBE in 1982. All were well connected with other
federally insured financial institutions. Davis was a
major stockholder, board chairman and president of
the Stockgrower’s State Bank Company (SSBC), the
bank holding company which owned Stockgrower’s
State Bank (SSB). Likewise, Edmiston was a
stockholder and board member of SSBC. Burke was
a board member of Guaranty Federal Bank (GFB).

Ultimately, the Federal Reserve Bank approved a
$10 million acquisition of FNBE by a different
investor group (the Burke group) with no more than
a 3:1 debt-to-equity ratio ($7.5 million of debt) and
no involvement of Davis and coinvestor Robert L.
Anderson. Based on a series of false representations
by Davis and Burke, however, the acquisition was
financed for $12.5 million by Omaha National
Bank, SSB, GFB and Provident Federal Bank. With
the assistance of Burke, Davis directed the wire
transfer of over $2 million for uses unrelated to the
acquisition of FNBE. A total of $3.1 million of the
acquisition funding was diverted to Davis and
Anderson.

B. GFB Purchase of Bank Holding Company
Securities

GFB, and its wholly owned subsidiary Powder
River Service Corp. (PRSC), purchased $1.5
million in subordinated debentures and $1 million in
preferred stock issued by EVCO and another bank
holding company, SSBC. Burke and Davis
exercised control of GFB as part of a group which
had majority stock ownership. While Burke served
as a director, Davis frequently gave financial advice
to the board and attended several GFB board
meetings. Burke and Davis were instrumental in
persuading GFB’s president, Tom Hogan, to
purchase these securities. See X Tr. 60. The
proceeds were to enable EVCO and SSBC to activate
Wyoming Financial Services (WFS), a recently
formed corporation. In reality, WFS served as a
conduit to funnel approximately $701,000 to Davis
and $54,000 to Burke. See XII Tr. 100-11.

C. Elkhorn Land Deal

[2] In May 1984, a limited partnership, in which
PRSC had an 84% interest, purchased land owned
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by the Elkhorn Land and Livestock Company.
Burke and Davis persuaded the GFB Board to fund
PRSC’s participation in the amount of $1.65
million, with the understanding that the proceeds
would be used to pay existing indebtedness on the
land. Only $1.15 million was used for that purpose;
Davis received the remaining $500,000 as a secret
commission. Several months later, Burke and Davis
had GFB’s attorney prepare a "clarifying” minute
entry indicating that the commission had been
authorized by the GFB board when, in fact, it had
not. See Pl. ex. 914; VIII R.S. 19. Although
Burke abstained from the vote on the amendment, he
and Davis took steps leading to its preparation.
GFB executive vice-president Mike Brown approved
the amendment only because he did not want to be
fired. XXXII Tr. 31. [FN2]

FN2. Our resolution of these appeals has been
delayed substantially because the transcript consists
of over one-hundred volumes in an order which
does not allow for ready reference or chronological
review. For example, the testimony of various
witnesses is contained out of order in supplemental
volumes. We note that the pages of a transcript
should be numbered in a single series of
consecutive page numbers for each proceeding,
regardless of the number of days involved. Given
the magnitude of this trial, all pages should have
been numbered consecutively for the entire
multiple-volume transcript and we so direct for the
future. See VI Administrative Office of the U.S.
Courts, Guide to Judiciary Policies and Procedures-
Court Reporters’ Manual ch. XVII, pt. k(2)
(example set 2) (Oct. 91).

D. Dakota Minerals Deal

Burke and Davis agreed to purchase stock in
Dakota Minerals, Inc. (Dakota) and initially secure
a $1.75 million loan for Dakota. *1488 Dakota
would pay a future fee of $4 million and grant stock
options to Burke and Davis for their assistance in
securing additional financing. At a GFB board
meeting in June 1984, Burke and Davis advocated a
$1.75 million loan to Dakota and Burke voted in
favor of it, all without mention of their personal
interest in the loan. The agreement between Davis,
Burke and Dakota, though partially performed, was
never executed. Davis and Burke expressed
apprehension about signing the agreement when
bank examiners were examining GFB.
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E. GFB Loan to Tired Iron, Inc.

The final transaction concerned GFB’s $650,000
loan to Tired Iron, a company owned by Davis.
Davis agreed to provide an itemized list of collateral
(aircraft parts, supplies and tools) with a value of
$893,000 to secure the note. Pl. ex. 739, 747 &
751. Almost a year later, Davis provided the list
which appraised the collateral at $1.45 million. Pl.
ex. 752. The appraisal was done by Jay Johnson at
the request and direction of Davis. Johnson had
seen the parts one or two years previously, but did
not inspect the inventory at the time he provided his
estimate of a retail value of $1.45 million. The
evidence tended to show that the parts were worth a
maximum of $425,000 at retail and $170,000 at
wholesale; a more realistic figure was $50,000 to
$60,000, given a quick sale. Pl. ex. 754; XXXIII
Tr. 42-110.

IIL.

[3] Defendant Davis first argues that his
convictions under 18 U.S.C. § 657 and § 1006 are
invalid because the trial evidence did not establish
an essential element of those offenses, namely that
Davis was an officer, agent or employee of a
federally insured institution. "[Tlhe relevant
question is whether, after viewing the evidence in
the light most favorable to the prosecution, any
rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt."
Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct.
2781, 2789, 61 L.Ed.2d 560 (1979).

Under § 657, it is unlawful for a person who is
"an officer, agent or employee of or connected in
any capacity with" an insured institution to willfully
misapply funds belonging to the institution.
Likewise, under § 1006, it is unlawful for "an
officer, agent or employee of or connected in any
capacity with" an insured institution to make any
false entry into its books, or, with intent to defraud
the institution, to participate in or receive any
money or other benefits through any transaction or
act of the institution. [FN3]

FN3. We note that the parallel statute, 18 U.S.C. §
1005 (pertaining to national banks), does not
contain the class limitation contained in §§ 656, 657
and 1006. See United States v. Edick, 432 F.2d
350, 352 (4th Cir.1970).
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Davis was not an officer or employee of GFB, and
he argues that no evidence indicates that he acted as
an agent of GFB. He points to cross-examination of
Tom Hogan, president of GFB, and Art Volk, board
chairman of GFB, wherein these witnesses
responded that Davis was not an agent of GFB.
Merely because Davis had not been designated as an
agent of GFB does not preclude a trier of fact from
determining that an agency relationship existed
based upon conduct. As important, the government
was required to prove only that Davis was a person
"connected in any capacity with" an insured
financial institution for purposes of §§ 657 and
1006. [FN4]

FN4. Davis cites the district court’s order granting
bail pending appeal for the proposition that the
district court “"conceded that the factual predicate
for liability under the statutes was lacking” when it
indicated that Davis was neither an employee or
officer or an agent of GFB. See Davis’s Brief at 26
(citing VI R. doc. 431 at 18). Not so. The district
court determined that Davis acquired GFB stock for
himself and for nominees and served as a financial
consultant to GFB. From these operative facts and
its prescient view of the broad construction we
would afford §§ 657 and 1006, the district court
reasoned that Davis was indeed "connected in any
capacity with"” an insured financial institution.

[4] During the period alleged in the superseding
indictment, Burke was a director of GFB and Davis
often attended board meetings, providing financial
advice to the *1489 GFB board and its president.
See XXXII Tr. 37; III S.R. 11; VIII S.R. 119,
122. Burke and Davis were able to acquire control
of a majority of GFB shares and, hence, controlled
the GFB board. [FN5] See, e.g., XXIII Tr. 17.
Although Davis argues that he was not a financial
consultant to GFB, the testimony of Tom Hogan,
the former president of GFB, certainly indicates
otherwise. See, e.g., VII R.S. 34; VIII R.S. 21,
62-64, 83-84, 119; IX R.S. 10, 66. A consulting
contract or agreement was not required. One cannot
read this transcript in its entirety and fail to develop
a definite and firm conviction that Burke and Davis
were tireless in their self-dealing when it came to
influencing bank transactions. [FN6]

FNS5. Davis contends that he owned only 1.6%
(4,600) of GFB shares. See Davis’s Brief at 18 n.
15 & Reply Brief at 7. This conveniently ignores
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the GFB shares he purchased through nominees.
Moreover, we look to Davis’s effective control over
the board given his alliance with Burke and other
shareholders. When GFB was converted from a
mutual company to a stock owned bank, Burke and
Davis caused the number of directors on the GFB
board to be reduced from twelve to five (one of
whom was Burke), and made clear to remaining
directors that it was their way or the highway.

FN6. Davis’s implication that he was a mere
customer of GFB (and therefore not liable under §§
657 and 1007) is flatly contradicted by the record.
Moreover, we note that a bank customer may be
convicted as an aider and abetter under these
statutes when the principal (an officer, agent,
employee or other person connected in any capacity
of trust with the institution) is found guilty of the
offense. See United States v. Giordano, 489 F.2d
327, 330 (2d Cir.1973); United States v.
Tornabene, 222 F.2d 875, 878 (3d Cir.1955). We
note that the jury did indeed convict Davis of aiding
and abetting Burke on some of the counts.

Davis contends, however, that only "officers,
agents, or employees" who are "connected in any
capacity with" an insured financial institution may
be found liable under §§ 657 and 1006. According
to Davis, "[t]he statutes apply only to officers,
agents or employees, but allow those persons to be
officers, agents or employees of [the institution] or,
alternatively, officers, agents or employees
connected in any capacity to [the institution]."
Davis’s Brief at 20. Davis further contends that §
657 requires the government to prove that a
defendant had direct access to bank funds as an
insider and used his position to victimize the bank.

Davis’s construction of these statutes is too
narrow. It would require us to strike out the
following italicized words: "Whoever, being an
officer, agent or employee of or connected in any
capacity with...." 18 U.S.C. §§ 657, 1006. While
the class of persons coming within the statutes is
limited by a relationship of trust, and in the case of
§ 657, direct or indirect access to bank assets, these
statutes are not limited solely to bank officers,
agents or employees. Moreover, if the trier of fact
determines that a principal within the class has
committed bank fraud, a person outside the class
such as a bank customer may be held liable as an
aider and abetter. United States v. Cooper, 464
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F.2d 648, 649-50 (10th Cir.1972), cert. denied, 409
U.S. 1107, 93 S.Ct. 902, 34 L.Ed.2d 688 (1973),
United States v. Tornabene, 222 F.2d 875, 877-78
(3rd Cir.1955).

We recently decided that the person "connected in
any capacity with" language of § 657 should be
given a "broad interpretation” in accordance with
congressional intent of protection of federally
insured institutions against fraud. In United States
v. Ratchford, 942 F.2d 702 (10th Cir.1991), we
held that a property manager who diverted funds
from an apartment complex owned by two savings
and loan associations was sufficiently connected to
federally insured institutions to support conviction
under § 657. Id. at 705.

As president and owner of the managing

company, defendant was aware of the savings and

loans’ ownership of the complex and that his
ultimate responsibility was to these owners. It
was in this position of trust that he diverted funds
he knew belonged to these institutions to his own
personal use.
Id. at 704. Although "each case is fact specific," id.
at 705, several cases support the government’s
position that either (1) a stockholder who exerts
control or (2) a financial adviser of a federally
protected institution *1490 may be within reach of
these statutes. Both persons occupy "position[s] of
trust.” See Id. at 704.

[51[6] In United States v. Prater, 805 F.2d 1441
(11th Cir.1986) (cited in Ratchford ) the president
of a real estate subsidiary wholly owned by an S &
L was "connected with" the S & L under §§ 657 and
1006. Id. at 1446. The president of the real estate
subsidiary had the power to initiate loans and the S
& L board relied upon him for accurate
recommendations concerning loans. Id. Those who
serve a federally insured institution, whether in an
employment context or in some other position of
trust, are "connected with" that institution under §§
657 and 1006. See id.; United States v. Rice, 645
F.2d 691, 693 (9th Cir.) (consultant retained by S &
L to originate loans was "connected with" S & L
under § 1006, notwithstanding he had no right to
approve loans), cert. denied, 454 U.S. 862, 102
S.Ct. 318, 70 L.Ed.2d 160 (1981); United States v.
Edick, 432 F.2d 350, 352 (4th Cir.1970) (employee
of bank service corporation was connected with
bank under § 656; "[i]t was because of his intimate
relation to the bank’s business and its records, in a
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position of trust, that he was able to divert its funds
and make false entries in its records"). A
connection with a federally protected institution may
result from control through stock ownership, or
control through the power to extend credit. Such
direct control, however, is not essential to a finding
that a defendant is connected with the institution.
United States v. Payne, 750 F.2d 844, 855 (11th
Cir.1985).

Garrett v. United States, 396 F.2d 489 (5th Cir.),
cert. denied, 393 U.S. 952, 89 S.Ct. 374, 21
L.Ed.2d 364 (1968), presented circumstances
analogous to the present case. In Garrett,
controlling stockholders of a bank were charged
with misapplication of national bank funds in
connection with the purchase of mortgages by the
bank. See 18 U.S.C. § 656 (proscribing willful
misapplication of national bank funds by
"[w]ho[m]ever, being an officer, director, agent or
employee of, or connected in any capacity with ...
[the financial institution]"). The bank paid face
value for the mortgages; the seller then paid a large
commission to a nonbank corporation owned by the
defendants. The funds were deposited into a
corporate bank account and immediately disbursed
to the defendants by a series of checks. Defendants
argued that because they were not officers,
directors, agents or employees of the bank, they
were not within the reach of the statute. The Fifth
Circuit disagreed after examining the connection
between the defendants and the bank. Defendants
and their nominees obtained control of a majority of
shares of the bank and arranged for the election of
employees and associates to constitute a majority on
the bank board. As controlling stockholders,
defendants had a fiduciary duty not only to minority
stockholders, but also to the bank. Id. at 491.
Defendants participated in arranging the transactions
resulting in their indictment. The court concluded
that the "fact of ownership ... together with the
activity ... in furtherance of control demonstrates a
connection with the bank within the meaning of the
statute.” Id. at 491. The purpose of the statute is to
protect and preserve bank assets. Id.

[7] On this point, no significant difference exists
between the statutes in this case and the bank statute
in Garrett. As noted, Burke and Davis exercised
control of GFB and were active in the affairs of
GFB. Davis’s assertion to the contrary is not in
accord with the evidence when viewed in the light
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most favorable to the government. See Davis’s
Reply Brief at 5. Davis further contends that he
lacked direct access to funds, but § 657 does not
require the government to prove that Davis
performed the ministerial task of disbursement.

IH.

[8] Davis next argues that wire fraud counts 2-10,
occurring in March and April, 1983, were time-
barred because the superseding indictment was not
returned until August 18, 1988, outside the five year
limitation period. See 18 U.S.C. § 3282. Although
the original indictment in this case was returned
within the limitation period *1491 (November 13,
1987), Davis contends that the superseding
indictment impermissibly broadened or substantially
amended these charges.

[9]1[10][11} The date of the original indictment
tolls the limitations period as to charges alleged.
See United States v. Jones, 816 F.2d 1483, 1487
(10th Cir.1987). A superseding indictment filed
while the first indictment is validly pending is not
barred by the statute of limitations unless it broadens
or substantially amends the charges in the first
indictment. United States v. Schmick, 904 F.2d
936, 940 (5th Cir.1990), cert. denied, ---U.S. ----,
111 S.Ct. 782, 112 L.Ed.2d 845 (1991); United
States v. Grady, 544 F.2d 598, 602 (2d Cir.1976).
"[N]otice is the touchstone in deciding whether a
superseding indictment substantially changes the
original charges.”" United States v. Gengo, 808
F.2d 1, 3 (2d Cir.1986). If the allegations and
charges contained in the superseding indictment are
"substantially the same" as those contained in the
original indictment, sufficient notice is presumed.
See Schmick, 904 F.2d at 940.

[12] The two indictments allege identical wire
transfers as part of a scheme to defraud. Davis
claims that the superseding indictment changed the
entire theory of criminal liability from a scheme to
transfer $20 million for the benefit of the defendants
to a scheme to obtain control of three financial
institutions, FNBE, SSB and GFB. See Davis’s
Brief at 23; Reply Brief at 10-12. The wire fraud
counts incorporate the conspiracy count which was
modified in the superseding indictment. Davis notes
that the conspiracy count of the superseding
indictment did not include a previously named
defendant and omitted various objects of the

Page 10

conspiracy (offenses under 18 U.S.C. §§ 1001 and
1005). Davis’s Brief at 23. Davis also points out
that additional objects of the conspiracy were added,
namely the commission of offenses under 18 U.S.C.
§§ 1006 and 1014. An indictment is not amended
impermissibly by a superseding indictment which
names a greater or lesser number of defendants as
coconspirators or contains a slightly different mix of
closely related statutory violations as objects of the
conspiracy, provided the essential nature of the
conspiracy alleged in the first indictment remains the
same. See United States v. Sears, Roebuck & Co.,
785 F.2d 777, 719 (9th Cir.), cert. denied, 479
U.S. 988, 107 S.Ct. 580, 93 L.Ed.2d 583 (1986);
United States v. Panebianco, 543 F.2d 447, 454 (2d
Cir.1976), cert. denied, 429 U.S. 1103, 97 S.Ct.
1129, 51 L.Ed.2d 553 (1977).

For purposes of the scheme or artifice to defraud
incorporated into the wire fraud counts, we are
satisfied that the conspiracy count in the original
indictment covered not only Davis’s control
activities, [FN7] but also transactions including (1)
the acquisition of FNBE with $12.5 million of debt,
$3.1 million of which was diverted to Davis and
Anderson, [FN8] (2) GFB’s purchase of
subordinated debentures and preferred stock from
EVCO and SSBC, with certain proceeds diverted to
Burke and Davis, [FN9] (3) the Elkhorn land deal
and Davis’s $500,000 commission appearing in the
false GFB minutes, [FN10] (4) the Dakota Minerals
transactions in which Davis and Burke had a secret
interest, [FN11] and (5) the loan to Tired Iron, Inc.
based on misvalued security. [FN12] Thus, Davis
had prior notice of the conspiracy charged in the
superseding indictment. Indeed, after a practical
reading of the counts in question in each indictment,
we must conclude "that essentially the same facts
were used to charge almost identical offenses.” See
United States v. Charnay, 537 F.2d 341, 355 (9th
Cir.), cert. denied, 429 U.S. 1000, 97 S.Ct. 528,
50 L.Ed.2d 610 (1976). The wire fraud counts
remained the same, and the conspiracy charge
(which *1492 contained a description of the
fraudulent scheme alleged in the wire fraud counts)
was not materially different. See Grady, 544 F.2d
at 602. Therefore, we must reject Davis’s
contention that counts 2-10 were time-barred.

FN7. See IR. doc. 1 at 7, §1; 10, §110; 17, 4
18.
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FN8. See I R. doc. 1 at 7-10, 19 3-7; 12-16, 191,
2, 4, 6-14.

FN9. See I R. doc. 1 at 10-11, 91 10 & 12; 18-21,
19 21-34.

FN10. See I R. doc. 1 at 11, § 11; 21-22, 99 35-
36.

FN11. See I R. doc. 1 at 11-12, 1 13; 26, 1Y 48-
49.

EN12. See IR. doc. 1 at 24,  43.
I11.

[13][14][15]{16] Defendant contends that the
district court erred in not submitting his "theory of
the defense" instructions and instructing the jury
that if the money invested by GFB in the
subordinated debentures and preferred stock was
used by the recipient corporations in the way
promised to GFB, there could be no misapplication.
[FN13] A defendant is entitled to correct
instructions on defenses supported by sufficient
evidence for a jury to find in defendant’s favor.
Mathews v. United States, 485 U.S. 58, 63, 108
S.Ct. 883, 887, 99 L.Ed.2d 54 (1988); Ratchford,
942 F.2d at 707. Still, a district judge has
substantial discretion in formulating the instructions;
our review is confined to determining whether the
instructions as a whole sufficiently cover the issues
presented by the evidence and constitute correct
statements of the law. United States v. Pena, 930
F.2d 1486, 1492 (10th Cir.1991). Instructions are
considered as a whole; a particular jury instruction
is not be read in isolation. See Cupy v. Naughten,
414 U.S. 141, 146-47, 94 S.Ct. 396, 400, 38
L.Ed.2d 368 (1973).

FN13. The proposed instruction stated: No
misapplication of bank funds results where the
recipient of bank funds uses them for the very
purpose for which the funds were disbursed. IV R.
doc. 314.

Davis’s "theory of the case" instructions are
essentially summaries of the evidence in the light
most favorable to the defense, [FN14] summaries
more appropriate for closing argument. The trial
judge’s decision not to give such instructions was
proper in every respect. See United States v.
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Barham, 595 F.2d 231, 245 (5th Cir.1979) ("theory
of the defense" instruction properly refused when it
"was essentially a recounting of the facts as seen
through the rose-colored glasses of the defense--
glasses [defendant] hoped the jury would wear when
they retired to the jury room"). These summaries
marshal facts supporting Davis’s version of the
events, and would preclude the jury from finding the
elements of various charged offenses. After review
of the court’s instructions to the jury, we note that
they adequately (and with commendable clarity)
cover the essential elements of every offense charged
and encompass Davis’s defenses supported by the
evidence such as reliance on expert advice, good
faith, and approval by bank officials after adequate
disclosure. See, e.g., IV R. doc. 332, instr. 21, 22,
23, 24, 25, 26, 27, 28, 30, 31, 32, 34, 36, 52 &
53.

FN14. See, e.g., Defendant Davis’s Instruction No.
[unnumbered] .... COUNT 1: Mr. Davis did not
enter into an agreement with Dan Burke, John
Edmiston or anyone else to commit criminal acts.
While the government claims that he conspired to
control three banks, the evidence clearly showed
that Mr. Davis was attempting to sell his interest as
required by government regulators. Davis’s
attempts to comply are being unfairly and
improperly used against him. .... IV R. doc. 314.

[17] The other challenge concerns the district
court’s rejection of Davis’s instruction concerning
misapplication. Davis relies upon United States v.
Payne, 750 F.2d 844 (11th Cir.1985), in which the
court of appeals set aside misapplication convictions
because the government failed to prove that the
borrowers for whom the defendants arranged loans
were not creditworthy, nor did the government
prove the loans undersecured. Id. at 750 F.2d at
856-57. Payne does not support Davis’s argument.

[18][19] Misapplication of bank funds under §
657 involves: "(1) the willful (2) misapplication (3)
of money, funds or credits (4) of a federally
protected bank." United States v. Harenberg, 732
F.2d 1507, 1511 (10th Cir.1984) (construing 18
U.S.C. § 656); [FN15] United States v. Twiford,
*1493 600 F.2d 1339, 1343 (10th Cir.1979) (same).
Misapplication may occur when an officer, director,
employee or other person subject to the statute
knowingly lends money to a sham borrower or
causes all or part of the loan to be made for his own
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benefit while concealing his interest from the bank.
Twiford, 600 F.2d at 1341-42. Misapplication of
funds " ’occurs when funds are distributed under a
record which misrepresents the true state of the
record with the intent that bank officials, bank
examiners, or the Federal Deposit Insurance
Corporation will be deceived.” " Id. at 1341
(quoting United States v. Kennedy, 564 F.2d 1329,
1339 (9th Cir.1977), cert. denied, 435 U.S. 944, 98
S.Ct. 1526, 55 L.Ed.2d 541 (1978)). Thus, when a
person within the ambit of § 657 receives material
benefits of loans without disclosing this fact,
misapplication has occurred. See United States v.
Cooper, 464 F.2d 648, 651-52 (10th Cir.1972)
(construing 18 U.S.C. § 656).

FN15. Section 656 is a parallel statute to § 657,
whereas § 656 protects institutions insured by
FDIC, § 657 protects institutions insured by FSLIC.
United States v. White, 882 F.2d 250, 253 (7th
Cir.1989).

The proffered instruction would have narrowed
the test, instructing the jury that if a recipient of
bank funds uses them for the purpose intended,
misapplication cannot occur. This is an incorrect
statement of the law. A borrower of funds may use
them for the purpose intended, yet the bank insider
(who may or may not be aided and abetted by the
borrower) may not disclose other material facts
surrounding the extension of credit, such as adverse
borrower characteristics, inadequate collateral or
self-dealing, and, therefore, commit misapplication
of funds. See Payne, 750 F.2d at 856; United States
v. Riebold, 557 F.2d 697, 700-01 (10th Cir.), cert.
denied, 434 U.S. 860, 98 S.Ct. 186, 54 L.Ed.2d
133 (1977). Indeed, we have recognized that
misapplication may occur when the funds are
applied by the borrower for the very purpose
intended, yet the bank insider has failed to disclose
his interest in the transaction. See Twiford, 600
F.2d at 1340-41.

In Twiford, a bank officer and director made a
$20,000 loan to a construction company president
for operating expenses. The bank officer also
indicated to the borrower that the officer knew
someone that would cosign a construction bond for a
$6,500 fee. A loan for $26,500 loan was made, and
the proceeds applied to the borrower’s satisfaction.
The cosigning fee was paid to a fictitious party and
"the jury concluded that through a series of
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transactions the sum had been channeled to
defendant [bank officer].” Id. at 1341. Such lack
of disclosure constituted misapplication.

[20] The theory underlying defendant Davis’s
proffered instruction is "that the money invested by
GFB in subordinated debentures and preferred stock
was used by the recipient corporations [SSBC and
EVCO] in exactly the fashion promised to GFB [to
invest in WFS] and, thus, there could be no
misapplication." Davis’s Brief at 26. The proffered
instruction would have made irrelevant Davis’s
undisclosed self-dealing when it came to GFB’s
investment in the securities in question and thus was
improper.  Moreover, the trier of fact is not
restricted solely to the immediate transferee of bank
funds when determining whether misapplication has
occurred. See Harenberg, 732 F.2d at 1511.

IV.

Davis argues that the district court should have
granted a new trial because various counts of the
indictment were faulty. Presumably, Davis seeks a
new trial absent the evidence used to prove the
allegedly faulty counts.

A.

[21] Davis contends that counts 11, 12 and 13 of
the superseding indictment should have been
dismissed. These counts charged Davis with willful
misapplication of bank funds with respect to GFB’s
purchase of subordinated debentures in EVCO and
SSBC, and PRSC’s (a wholly-owned subsidiary of
GFB) purchase of preferred stock in SSBC. The
substance of Davis’s argument is that Davis could
not misapply funds "belonging to or intrusted in the
care of" GFB. He points out that GFB invested the
funds in bank holding companies (SSBC *1494 and
EVCO), and the bank holding companies then spent
only a portion of the funds to acquire an option in
WFS. WFS then paid substantial sums to Burke and
Davis.

Davis contends that these counts must be
dismissed for three reasons: (1) he was not within
the class to which 18 U.S.C. § 657 applies, (2) the
grand jury did not indict him for misapplication of
funds belonging to WFS, but rather belonging to
GFB, and (3) as a matter or law, funds belonging to
WEFS cannot belong to GFB and cannot be the
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subject of misapplication counts 11-13.

We have rejected the first reason as discussed
above. The second reason concerning the
sufficiency of the indictment is without merit.
Counts 11-13 incorporate by reference allegations in
the conspiracy count indicating that the money was
diverted to personal use through WEFS; thus, the
grand jury indicted on this theory. See II R. doc.
146 at 8, §9 13 & 15.

[22][23] The third reason, that GFB funds were
not involved, is foreclosed by any number of
authorities, including United States v. Harenberg, in
which Judge Barrett, writing for the court,
eloquently and firmly rejected such a grudging
interpretation of § 656. First, GFB’s decision to
purchase these securities in amounts which exceeded
the legitimate uses of these funds constituted
misapplication of GFB’s bank funds. [FN16]
Harenberg, 732 F.2d at 1511; United States v.
Farrell, 609 F.2d 816, 819 (5th Cir.1980). "The
statute does not require that cash actually leave the
bank before a violation occurs." Farrell, 609 F.2d
at 819. Davis’s concealed interest in these funds
"did not suddenly materialize after the bank funds
were disbursed to the borrowers; rather it existed
well before.” See Harenberg, 732 F.2d at 1511.
Second, recognizing the infinite imagination for
evil, see Genesis 6:5, including methods for
misapplication of bank funds by those familiar, see
Payne, 750 F.2d at 856, we have declined to apply
the statute solely on "the flow of funds and the
consequent changes in the incidence of ownership."
Harenberg, 732 F.2d at 1511. Rather, we look at
the substance of the transactions, even if multiple
entities are involved. Twiford, 600 F.2d at 1341.
It seems to us that Davis’s invitation to apply the
statute based solely on the exchange of property
rights (e.g. subordinated debentures and preferred
shares exchanged for cash), without regard to the
concealed information and the substance of the
transactions, is exactly the approach rejected in
Harenberg, one which would "miss the forest for the
trees.” See Harenberg, 732 F.2d at 1511. Davis’s
attempt to distinguish Harenberg and Twiford as
involving kickbacks to bank officers and directors is
unavailing in light of our previous rejection of such
a limited approach.

FN16. See VIO R.S. 31 which illustrates the
wisdom of this construction: Mr. Pico: Mr. Hogan,
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had you known that Mr. Davis was going to obtain
a substantial portion of the monies from the
subordinated debentures and preferred shares,
would you have invested those in behalf of
Guaranty Federal Bank? Mr. Hogan: No. It
matters not that Mr. Hogan viewed the investments
as prudent at the time made; such view was based
in part on material misinformation. Davis further
argues that to the extent that the allegedly
misapplied funds came from PRSC, a wholly-owned
subsidiary of GFB, such funds are beyond the reach
of § 657 because PRSC was not a federally insured
institution. Davis relies upon United States v.
White, 882 F.2d 250 (7th Cir.1989), which
involved allegedly false statements made to a
wholly-owned equipment leasing subsidiary of a
federally protected bank under 18 U.S.C. § 1014.
We view White as turning on a failure of proof; the
government did not prove that the defendant knew
that the false statements made to the subsidiary
would affect the parent bank. See Id. at 254. The
evidence indicates that PRSC never received the
funds provided by GFB, rather, those funds were
disbursed from GFB to SSBC and EVCO.
Moreover, even had the funds passed from GFB
through PRSC, ample proof indicates that the funds
belonged to GFB or that PRSC was merely a
conduit through which Burke and Davis exploited
GFB. See id. at 253; Prater, 805 F.2d at 1446;
United States v. Fulton, 640 F.2d 1104, 1105-06
(9th Cir.1981); United States v. Cartwright, 632
F.2d 1290, 1292-93 (5th Cir.1980); Sell v. United
States, 336 F.2d 467, 472 (10th Cir.1964).

B.

[24] Davis next argues that the district court
should have dismissed count 18 which *1495
charged him with overvaluing security by submitting
a false appraisal report. Davis argues that because
the appraisal report was not received by GFB until
almost one year after the loan was made and after
the note matured, [FN17] the appraisal report as a
matter of law could not be for the purpose of
influencing GFB to approve a loan to Tired Iron,
Inc., as alleged in the indictment. He also claims
that the airplane parts appraised were not collateral
for the loan and that he did not in any way submit
the appraisal to GFB.

FN17. The note may have matured, but it was not
paid. XIV R.S. 35.
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Viewed in the light most favorable to the
government, sufficient evidence supports the charge
that Davis was responsible for submitting the
appraisal report to GFB and that the report valued
the collateral for the $650,000 loan in question.
GFB sought the appraisal as a condition of the
initiation and continuation of the loan. Pl. ex. 747,
1260. Johnson, who prepared the appraisal, did so
at the behest of Davis. XXXIII Tr. 29. Mike
Brown, the executive vice-president of GFB,
testified that the appraisal was part of GFB’s records
pertaining to Tired Iron, Inc., as a borrower. XIV
R.S. 45. The jury could logically infer that Davis
provided the late appraisal report incident to GFB’s
extension of credit. Having so determined, it is of
no moment that the inflated appraisal report was
furnished subsequent to the loan advance. United
States v. Kindig, 854 F.2d 703, 706 (5th Cir.1988);
United States v. Gardner, 681 F.2d 733 (11th
Cir.1982); United States v. Baity, 489 F.2d 256,
257 (5th Cir.1983). The government was not
required to prove that GFB actually relied upon the
appraisal. See United States v. Goberman, 458
F.2d 226, 229 (3rd Cir.1972).

C.

[25] Davis contends that count 21 should have
been dismissed because it alleges that on or about
September 28, 1984, Davis and Burke made and
caused to be made false entries in GFB minutes of
October 3, 1984. According to Davis, "[i]t is
factually and legally impossible for defendant Davis
or any person to cause the falsification of a future
wholly independent event." Davis’s Brief at 34.

Under 18 U.S.C. § 1006, the government was
required to prove that "(1) defendant made a false
entry in bank records, caused it to be made, or aided
and abetted its entry; (2) defendant knew the entry
was false when it was made; and (3) defendant
intended that the entry injure or deceive a bank or
public official." United States v. Wolf, 820 F.2d
1499, 1504 (9th Cir.1987), cert. denied, 485 U.S.
960, 108 S.Ct. 1222, 99 L.Ed.2d 423 (1988)
(construing 18 U.S.C. § 1005); United States v.
Jackson, 621 F.2d 216, 219 (5th Cir.1980) (same).
Although Davis contends that the events of
September 28 and October 3 are wholly
independent, such is not the case. To the contrary,
Burke and Davis met with Ron Brown, attorney for
GFB, on September 28, 1984, after inquiries by
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federal regulators, including inquiries about the
Elkhorn land deal. XXX Tr. 3741, 69, 140, 145,
155-56; 184-88; Pl. ex. 1170. The meeting was
designed to respond to those inquiries, and
therefrom would come the false minutes of October
3, 1984. Burke sat on the board which approved the
minutes, although he abstained on the vote
concerning the fraudulent amendment. The false
entry in the October 3 minutes had its genesis in the
September 28 meeting; a reasonable jury could
conclude beyond a reasonable doubt that Davis
knowingly aided and abetted Burke in creating a
false bank record, all in an effort to satisfy federal
regulators concerning the previously unmentioned
$500,000 Elkhorn commission paid to Davis. It is
sufficient that Davis knowingly "set into motion" or
knowingly participated in events which would
necessarily cause the false entries to be made. See
Wolf, 820 F.2d at 1504; United States v. Krepps,
605 F.2d 101, 109 n. 28 (3rd Cir.1979).

V.

[26][27] Davis next argues that the indictment
should be dismissed or evidence suppressed because
of government agency deception.  Specifically,
Davis contends *1496 that the Federal Reserve
Board (FRB), the Federal Home Loan Bank Board
(FHLBB) and the Office of Comptroller of Currency
(OCC) violated the Right to Financial Privacy Act
(RFPA), 12 U.S.C. §§ 3401-3422, when, beginning
in August 1984, these agencies (along with the
Wyoming State Examiner’s Office) exchanged
information and transferred financial records
pertaining to Davis’s bank transactions. Davis’s
Brief at 35-36. In response to a similar argument by
Davis in a civil enforcement proceeding, we held
that RFPA was not violated by the FRB requested
information from the above supervisory agencies in
pursuit of its supervisory responsibilities. Burke,
940 F.2d at 1368. We are satisfied that the above
agencies acted within their supervisory capacities
[FN18] in securing and exchanging information
concerning Davis’s activities with respect to bank
holding companies and individual banks. [FN19]
See 12 U.S.C. §§ 3401(7), 3412(d), & 3413(b).
Therefore, we must conclude that RFPA did not
apply to the information disclosed by these agencies
concerning Davis’s bank transactions. See Burke,
940 F.2d at 1368; Adams v. Board of Governors,
855 F.2d 1336, 1345 (8th Cir.1988). Moreover,
even had the RFPA been violated, we agree with the
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district court that suppression is not an available
remedy, nor is dismissal of an indictment. See LVI
Tr. 81; 12 U.S.C. § 3417(d); United States v.
Miller, 425 U.S. 435, 442-43, 96 S.Ct. 1619, 1624,
48 L.Ed.2d 71 (1976); United States v. Kingston,
801 F.2d 733, 737 (5th Cir.1986), cert. denied, 481
U.S. 1014, 107 S.Ct. 1888, 95 L.Ed.2d 495 (1987);
United States v. Frazin, 780 F.2d 1461, 1464-66
(9th Cir.), cert. denied, 479 U.S. 844, 107 S.Ct.
158, 93 L.Ed.2d 98 (1986).

FN18. SSBC and EVCO were regulated by the
FRB; FNBE by the OCC; SSB by the FDIC and
the Wyoming State Examiner’s Office; and GFB by
the FHLBB.

FN19. We note that an additional exception to
RTPA now in effect, 12 U.S.C. § 3413(1 ), would
encompass the disclosures in this case.

[28] Davis next contends that the FRB induced
him participate in a meeting on June 7, 1985, to
discuss financial problems of SSBC and EVCO,
without revealing to him that, two days earlier, the
FRB had sent a criminal referral to the United States
Attorney. The criminal referral identified "eight or
nine insiders" of SSBC and EVCO as the targets.
The referral was drafted not later than May 2, 1985,
but was not received by the U.S. Attorney until June
10, 1985. Def. ex. 2038, 2039. Davis seeks
suppression of statements made during the meeting
or dismissal of the indictment.

The district court denied a suppression motion
concerning statements from an earlier FRB meeting
in which Davis participated, along with other bank
officers. XLI Tr. 93, 105-08. The district court
determined that no custodial interrogation was
involved. The June 7, 1985, meeting also involved
the boards of directors from EVCO and SSBC and
various Federal Reserve System personnel. Ron
Brown was present and was representing Davis, as
well as other directors. The purpose of the June 7,
1985, meeting was to present cease and desist orders
to EVCO, SSBC and various individuals. XLI Tr.
133. The Federal Reserve System attorney, who
had worked on the criminal referral, indicated that
written plans submitted by the boards in response to
the consent orders would be accepted if reasonable,
and that "the Fed was trying to obtain remedial
rather than punitive actions.” Pl. ex. 809 at 1; XLI
Tr. 159, 161-62.
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Also discussed were various supervisory issues,
raised at the earlier meeting, which are material to
the criminal prosecution. For example, Davis was
asked the whereabouts of $475,000 supplied by the
holding companies to WFS. XLI Tr. 134. He
referred his questioner to the books of WFS. Id.
Likewise, in response to questions, Davis stated that
he was not a shareholder, officer or director of
WEFS, but did receive consulting fees. Id. He also
indicated that he had attended EVCO board
meetings. Pl. ex. 809 at 3. Despite the potential
overlap between the civil and criminal cases,
Maryann Hunter of the Federal Reserve testified that
"we were trying to correct the problems on the
supervisory issues that we had through our civil type
actions in a remedial type of way." XLI Tr. 161.

*1497 There is no proof of custodial interrogation
at the June 7, 1985, meeting. Accordingly, the
safeguards of the Fifth Amendment, as interpreted
in Miranda v. Arizona, 384 U.S. 436, 86 S.Ct.
1602, 16 L.Ed.2d 694 (1966), were unnecessary.
See Beckwith v. United States, 425 U.S. 341, 347-
48, 96 S.Ct. 1612, 1617, 48 L.Ed.2d 1 (1976)
(Miranda warnings not required during noncustodial
interview pursuant to criminal tax investigation).
Moreover, in denying the closely related
suppression motion concerning statements made at
the earlier meeting, the district court implicitly
rejected the idea that the June 7, 1985, meeting was
part of "a pattern of trickery on behalf of the
government,” XILI Tr. 103, in which the
government was using the administrative process to
obtain criminal information. See XLI Tr. 108.
This implicit finding is not clearly erroneous.

[29] A government agency charged with bank
oversight may well develop information in civil
matters which may be relevant in a potential
criminal prosecution. United States v. Copple, 827
F.2d 1182, 1189 (8th Cir.1987), cert. denied, 484
U.S. 1073, 108 S.Ct. 1046, 98 L.Ed.2d 1009
(1988). Although the agency did not tell the parties
concerning the referral, Davis has not come forward
with evidence on his due process claim indicative of
either (1) reasonable reliance on this deliberate
omission, or (2) prejudice resulting from such
reliance. See United States v. Caceres, 440 U.S.
741, 752-53, 99 S.Ct. 1465, 1472, 59 L.Ed.2d 733
(1979); Cox v. Louisiana, 379 U.S. 559, 573, 85
S.Ct. 476, 485, 13 L.Ed.2d 487 (1965).
Accordingly, we reject it just as the district court
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apparently did.

VI

[30][31] Davis next argues that he should have
received a new trial based upon prosecutorial
misconduct, specifically a sentencing memorandum
filed by the government. See V R. Doc. 355.
Although we see many a thin argument at the court
of appeals, we are hard pressed to determine how
the sentencing memorandum (postverdict) would
require a new trial, even if it did net the government
some press coverage. See V R. doc. 357, ex. A. In
any event, we reject the notion that Fed.R.Crim.P.
32(a)(1), which provides that "[t]he attorney for the
government shall have an equivalent opportunity to
speak to the court,” precludes the filing of a written
sentencing memorandum. [FN20] For instances of
such memoranda being filed by the government, see
United States v. Ruminer, 786 F.2d 381, 385-86
(1986) and United States v. Salas, 824 F.2d 751,
752-53 (9th Cir.), cert. denied, 484 U.S. 969, 108
S.Ct. 465, 98 L.Ed.2d 404 (1987). Only if the
government’s sentencing memorandum is
incorporated expressly into the presentence report
and the defendant objects to material contained in
the memorandum, would compliance with
Fed.R.Crim.P. 32(c)(3)(D) (objections to the
presentence report) be necessary. Salas, 824 F.2d at
753.

FN20. No common law right of allocution existed
for the government. See 3 Charles A. Wright,
Federal Practice & Procedure-Criminal § 525 at 87
(1982). The provision in Rule 32 was added in
1975 and requires that the government attorney be
heard, if he so chooses. Id.

VII.

[32][33]{34] Defense counsel requests a writ of
mandamus requiring the district court to process his
interim vouchers for payment of fees and expenses
pursuant 18 U.S.C. § 3006A. [FN21] Counsel was
appointed over his objection on March 23, 1988,
and represents that he has yet to receive any interim
payments, despite compliance with the district
court’s order on the subject, which was approved by
the Chief Judge of the Tenth Circuit. See VII
Administrative Office of the United States Courts,
Guide to Judiciary Policies & Procedures app. E
*1498 (interim payments to counsel). In seeking
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mandamus, however, we note that counsel has not
complied with Fed.R.App. 21(a) concerning the
requirement of filing a separate petition and proof of
service on the respondent judge, as well as other
parties below. We therefore deny the request, but
without prejudice to a properly filed and served
petition. [FN22]

FN21. Fee determinations by the district judge
pursuant to the Criminal Justice Act are
administrative in character and do not constitute
final appealable orders within the meaning of 28
U.S.C. § 1291. United States v. Rodriguez, 833
F.2d 1536, 1537-38 (11th Cir.1987); United States
v. Walton (In re Baker), 693 F.2d 925, 926-27 (9th
Cir.1982); United States v. Smith, 633 F.2d 739,
741-42 (7th Cir.1980), cert. denied, 451 U.S. 970,
101 S.Ct. 2047, 68 L.Ed.2d 349 (1981). 18
U.S.C. § 3006A(d)(4) requires that the district court
"shall fix the compensation and reimbursement to
be paid to the attorney” given a properly supported
claim. The district court’s order indicates that the
district judge "will review the interim vouchers
when submitted ... and will authorize compensation
to be paid" and "payment [of] all reimbursable
expenses.” I R. doc. 101 at 2. The district judge
will also review the final voucher and submit to the
chief circuit judge for review and approval. Id.
Here, counsel claims that the district court has not
complied with its duty to review CJA vouchers and
forward them for payment. We view this as
fundamentally different from claims concerning the
amount of payment and, therefore, conclude that the
matter is cognizable under 28 U.S.C. § 1651(a).

FN22. Defense counsel also suggests that a new
trial may be warranted if the failure to pay "resulted
in an abrogation of Mr. Davis’s rights." Davis’s
Brief at 45. After painstaking review of the
proceedings below and in this court, we confidently
state that no such abrogation has occurred. A new
trial on this ground is not warranted.

Defendant Burke’s appeal is DISMISSED. The
criminal judgment against defendant Burke is
REMANDED to the district court with instructions
to VACATE it and DISMISS the underlying
indictment against him. The criminal judgment
against defendant Davis is AFFIRMED. The
request of Davis’s counsel for the writ of mandamus
to issue is DENIED without prejudice to a proper
application. All pending motions are DENIED.
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Defendants were convicted of mail fraud for their
roles in schemes to defraud the Federal Home Loan
Bank Board, the Federal Savings and Loan
Insurance Corporation, and shareholders and
depositors of particular savings and loan, and one of
the defendants was also convicted of violating RICO
statute, misapplying funds of federally insured
savings and loan, and conspiring to misapply funds.
On appeal by defendants after the United States
District Court for the Northern District of Illinois,
Eastern Division, 675 F.Supp. 1109, Nicholas J.
Bua, J., denied defendants’ motion to vacate their
convictions and dismiss charges against them, the
Court of Appeals, Manion, Circuit Judge, held that:
(1) evidence would not support finding two of the
defendants intended to defraud FHLBB, FSLIC, or
savings and loan’s depositors and shareholders; (2)
indictment charging mail fraud sufficiently alleged
conduct that violated mail fraud statute, although
charges were couched in intangible rights language,
as trial evidence and arguments, along with jury
instructions, established that jury necessarily found
defendant’s schemes were aimed at victims’ property
rights, so as to make mail fraud convictions proper;
and (3) evidence regarding defendant savings and
loan’s president’s acceptance of bonuses and making
of loans supported convictions for misapplying
savings and loan’s funds based on his conduct.

Reversed in part; affirmed in part; and remanded
with instructions.

[1] POSTAL SERVICE &= 49(11)

306k49(11)

Evidence would not support conviction for mail
fraud in connection with condominium transaction,
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on indictment counts that alleged mailing of
recorded mortgages from recorder of deeds to
savings and loan institution as the mailing; similar
mailings had previously been held insufficient to
support defendant’s conviction for mail fraud in
connection with that part of condominium
transaction financed by bank, and the mailings
alleged in instant case were indistinguishable from
those alleged in that other case.

[2] CRIMINAL LAW &= 1030(3)

110k1030(3)

Although codefendant did not challenge sufficiency
of mailings to sustain conviction on mail fraud
counts in his opening appellate brief, it would be
plain error to affirm codefendant’s conviction on
those counts while holding they failed against
defendant, and codefendant’s convictions on those
counts would accordingly be reversed.

[3] CRIMINAL LAW & 1190

110k1190

Reversing three mail fraud convictions against
defendant did not automatically require reversal of
defendant’s convictions on all counts in indictment
under which defendant had been convicted of mail
fraud for his role in schemes to defraud Federal
Home Loan Bank Board, Federal Savings and Loan
Insurance Corporation, and shareholders and
depositors of savings and loan corporation of which
defendant was president, and also convicted for
violating RICO statute, misapplying funds of
federally insured savings and loan, and conspiring to
misapply funds; all the indictment’s counts were
properly joined, there was no basis for severance,
the indictment’s charges were all of similar character
and arose from same overall scheme to loot savings
and loan, and most, if not all, of the evidence
admitted on counts with respect to which
convictions were reversed would have been admitted
absent those counts. Fed.Rules Cr.Proc.Rules 8(a),
14, 18 U.S.C.A.

[4] POSTAL SERVICE &= 35(5)

306k35(5)

To convict defendants of mail fraud, Government
could not simply show that they participated in
transaction which turned out to be part of fraudulent
scheme, but rather, Government also had to show
defendants’ willful participation in scheme with
knowledge of its fraudulent nature and with intent
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that illicit objectives be achieved.

[5] POSTAL SERVICE &= 49(11)

306k49(11)

Evidence was not sufficient to prove defendants
intended to defraud Federal Home Loan Bank
Board, Federal Savings and Loan Insurance
Corporation, or shareholders and depositors of
savings and loan corporation, and would thus not
support mail fraud convictions, even under "ostrich”
instruction, that jury could infer knowledge from
combination of suspicion and indifference to the
truth, although defendants borrowed money and
exercised their irrevocable options to tender
collateral back to lender savings and loan on the
same day, and made $5,000 for their efforts; highly
regarded and respected real estate brokers assured
defendant borrowers the deal was legitimate, and the
defendant borrowers also had the savings and loan’s
president’s  assurance, implied through his
participation, that the transaction was legitimate.

[6] POSTAL SERVICE &= 48(4.1)

306k48(4.1)

Formerly 306k48(4.8)

Indictment counts charging mail fraud sufficiently
alleged mail fraud offenses, although each specific
charge was couched in intangible rights language,
and the Supreme Court had rejected the intangible
rights theory of mail fraud, holding that the statute
makes criminal only schemes intended to deprive
people of property rights; substantive allegations in
each count charged scheme that had substantial
potential to take other people’s property by fraud,
alleging that savings and loan institution was in
precarious financial position, and that defendant
president artificially inflated savings and loan’s net
worth, and alleged acts by president that defrauded
savings and loan’s shareholders and depositors out
of their property interests by committing funds to
loans, depriving savings and loan of down payments
it would otherwise have received, and paying
savings and loan’s funds to confederate for
commissions.

[7] CRIMINAL LAW &= 1134(2)

110k1134(2) v

To determine whether defendant’s mail fraud
convictions could stand, where indictment alleged
intangible rights fraud, which Supreme Court had
rejected as theory of mail fraud, as well as
substantive allegations charging scheme with
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substantial potential to take other people’s property
by fraud, which did state offenses under Supreme
Court decision, Court of Appeals had to examine
jury instructions, along with evidence and
arguments at trial, to see if jury necessarily
convicted defendant of conduct that constituted an
offense.

[8] CRIMINAL LAW &= 1167(1)

110k1167(1)

Trial evidence and arguments, along with jury
instructions, established that jury necessarily found
on mail fraud charges that defendant’s schemes were
aimed at his victims’ property rights, rather than at
intangible rights, and convictions of mail fraud
offenses would thus be sustained, although Supreme
Court had rejected intangible rights theory of mail
fraud and indictment counts did allege scheme to
defraud persons of their intangible rights, as well as
alleging scheme with substantial potential to take
other people’s property by fraud.

[9] RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS &= 19

319Hk19

Formerly 83k82.71

Defendant’s RICO conviction would be upheld,
where the RICO count alleged substantive mail
fraud counts as predicate offenses, and some of
defendant’s mail fraud convictions had been upheld,
although other of his mail fraud convictions had
been reversed; jury had no discretion to pick and
choose among predicate offenses. 18 U.S.C.A. §§
1962, 1963.

[10] EMBEZZLEMENT &= 23

146k23

Consent to award of bonuses to president of savings
and loan institution by savings and loan’s board of
directors was not complete defense to charges
defendant president misapplied savings and loan’s
funds. 18 U.S.C.A. § 657.

[11] EMBEZZLEMENT &= 23

146k23

Although consent by board of directors is important
factor to consider in determining whether defendant
attempted to defraud savings and loan institution, if
intent to defraud or injure exists, board of directors’
approval is irrelevant, for purposes of statute
proscribing misapplication of savings and loan’s
funds. 18 U.S.C.A. § 657.
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[12] EMBEZZLEMENT &= 23

146k23

Acting in official capacity in accepting salary and
bonuses would not be complete defense for
defendant president of savings and loan institution to
charge of misapplication of savings and loan’s
funds. 18 U.S.C.A. § 657.

[13] EMBEZZLEMENT &= 48(1)

146k48(1)

Defendant, the president of savings and loan
institution, charged with misapplication of savings
and loan’s funds based on his acceptance of bonuses
from savings and loan was not entitled to more than
instructions given on approval by board of directors
and acting in official capacity as theories of defense
and opportunity to argue those points to jury; he
was not entitled to proposed instructions, which did
not correctly state law, that would have made
board’s consent to bonuses complete defense and
would have made defendant’s acting in official
capacity in accepting salary and bonuses complete
defense. 18 U.S.C.A. § 657.

[14] EMBEZZLEMENT &= 44(1)

146k44(1)

Evidence supported convicting president of savings
and loan institution for misapplication of savings
and loan’s funds through acceptance of bonuses;
evidence permitted finding president embarked on
series of fraudulent schemes to keep savings and
loan artificially alive and permitted finding president
was able to receive bonuses because of his pattern of
fraudulent conduct, and bonuses were awarded to
president at time when he knew savings and loan
had negative net worth. 18 U.S.C.A. § 657.

[15] EMBEZZLEMENT &= 4

146k4

Under statute proscribing misapplication of funds of
savings and loan, although lack of collateral, by
itself, did not make loan made by bank officer
misapplication of funds, unsecured or undersecured
loan could be misapplication of funds, if made with
intent to defraud or injure bank. 18 U.S.C.A. §
657.

[16] EMBEZZLEMENT &= 48(1)

146k48(1)

Proposed instruction in prosecution of savings and
loan institution’s president for misapplication of
funds based on loans defendant president had made,
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that it was not misapplication for bank officer to
make loan with little or no collateral, would have
focused jury’s attention solely on lack of collateral
and away from other facts from which jury could
have inferred intent to defraud or injure savings and
loan, and the instruction was thus properly refused.
18 U.S.C.A. § 657.

[17] EMBEZZLEMENT &= 4

146k4

Under statute proscribing misapplication of funds of
savings and loan, when bank officer makes loan
knowing that named borrower will turn proceeds
over to third party for the officer’s own ultimate
benefit, he has made a criminal misapplication of
funds, regardless of named borrower’s intent or
ability to repay the loan. 18 U.S.C.A. § 657.

[18] EMBEZZLEMENT &= 4

146k4

If all facts and circumstances surrounding particular
loan indicate that bank officer intended to defraud or
injure bank by making loan, jury may then properly
find that the loan was criminal misapplication of
funds despite named borrower’s willingness and
ability to repay it; intent to defraud or injure bank
is what separates criminal misapplication of funds
from mere maladministration. 18 U.S.C.A. § 657.

[19] EMBEZZLEMENT &= 44(1)

146k44(1)

Evidence supported convicting president of savings
and loan institution of misapplication of savings and
loan’s funds with respect to five loans; one loan
benefited president and was clever way for him to
circumvent regulations prohibiting from loaning
himself money from savings and loan, second loan
could be seen as benefiting president by allowing
himself to pay off personal obligation with savings
and loan’s money, third and fourth loans went to
pay part of another loan third person used in part to
pay off president’s obligation, and fifth loan was
made to person who never met with loan officer and
was paid $6,000 to participate in loan transaction,
and charges were tried and argued as part of overall
theory that president concocted several fraudulent
schemes designed to build savings and loan a
substantial amount of its assets. 18 U.S.C.A. §
657.

[20] EMBEZZLEMENT &= 26
146k26
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Indictment counts alleging misapplication of funds
of savings and loan institution by president of
savings and loan, through acceptance of bonuses and
through making of loans, did sufficiently state
offenses; each count alleged that defendant was
officer of savings and loan, that savings and loan
was federally insured, that defendant willfully
misapplied savings and loan’s funds and how he
misapplied those funds, and that defendant acted
with intent to injure or defraud savings and loan. 18
U.S.C.A. § 657.

[21] CRIMINAL LAW &= 1169.11

110k1169.11

Even if testimony of savings and loan institution’s
in-house attorney, that defendant president of
savings and loan billed services in-house attorney
performed for confederate at the defendant’s request
under letterhead of defendant’s private law firm,
were evidence of other acts to prove character of
person to show action conforming therewith in
violation of evidence rule, admission of the
testimony was not reversible error; evidence was
admissible as relevant to conspiracy count and other
counts involving defendant and confederate because
it showed nature of relationship between them, and
any potential for unfair prejudice to defendant was
minimal. Fed.Rules Evid.Rule 404(b), 28
U.S.C.A.

[22] CRIMINAL LAW &= 1166(10.10)
110k1166(10.10)

proceedings.

Even if admission of testimony violated district
court’s prior disclosure order, defendant had not
mentioned how that violation affected his defense or
prejudiced him in any way, and admission of the
testimony was thus not reversible error. Fed.Rules
Evid.Rule 103(a), 28 U.S.C.A.

*1268 Barry A. Spevack, Monico & Pavich,
Robert A. Fisher, Frazin & Fisher, Michael D.
Hayes, Holleb & Coff, Chicago, Ill., for
defendants-appellants.

*¥1269 Chris G. Gair, Asst. U.S. Atty., Anton R.
Valukas, U.S. Atty., Chicago, Ill., for plaintiff-
appellee.

Before EASTERBROOK and MANION, Circuit
Judges, and GORDON, Senior District Judge.
[FN*]
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FN* The Honorable Myron L. Gordon, Senior
District Judge for the Eastern District of Wisconsin,
is sitting by designation.

MANION, Circuit Judge.

A jury convicted Harold Ticktin, Kevin Kehoe,
Robert Bailey, and Robert Lang of mail fraud, 18
U.S.C. § 1341, for their roles in various schemes to
defraud the Federal Home Loan Bank Board
(FHLBB), the Federal Savings and Loan Insurance
Corporation (FSLIC), and the shareholders and
depositors of Manning Savings and Loan
Corporation, a now-defunct savings and loan in
Chicago. The jury also convicted Ticktin on one
count of violating the RICO statute, 18 U.S.C. §§
1962 and 1963, various counts of misapplying the
funds of a federally insured savings and loan, 18
U.S.C. § 657, and one count of conspiracy to
misapply funds, 18 U.S.C. § 371. We affirm in
part and reverse in part.

I.
Facts

The evidence, taken in the light most favorable to
the government, reveals that Ticktin was the
President of Manning Savings and Loan
Corporation, a state-chartered savings and loan
insured by the FSLIC. Ticktin was also a member
of Manning’s Board of Directors and a shareholder
in Manning, as well as President of Manning’s
wholly-owned  subsidiaries, Manning Service
Corporation and Manning Production Corporation.

During 1980 and 1981, Manning’s net worth
began to decline; by April, 1981, Manning’s net
worth was below the minimum level set by federal
regulations, and still declining. Federal regulators
met with Ticktin and the Manning Board of
Directors several times during the Spring of 1981 to
discuss the problem. During these meetings, the
federal regulators advised Manning that the 1980
dividend the board had declared was inappropriate
because of Manning’s decreasing net worth. The
regulators asked the board to refrain from declaring
any further dividends and from increasing salaries
for the time being. The regulators also discussed
with the board the possibility of Manning merging
with another financial institution or allowing the
FHLBB or state authorities to take over should
Manning become insolvent.
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In November, 1981, the FHLBB entered a
temporary cease and desist order against Manning,
requiring Manning to reduce expenses, refrain from
paying dividends, and recapitalize. At that time,
Manning’s net worth was almost $500,000 below
the required level. A forced merger or takeover by
state or federal regulators was becoming a distinct
possibility.

Faced with the imminent prospect of a forced
merger or takeover, Ticktin embarked upon the first
of several maneuvers to manipulate Manning’s net
worth and keep the FSLIC and FHLBB at bay. In
November, 1981, Ticktin, on behalf of Manning
Production Company, agreed to purchase interests in
five Texas oil wells from Dalco Petroleum Company
for $1,500,000. Manning Production, that same
day, sold the interests to ITEX for $4,000,000.
Manning and Manning Production supplied all the
financing for ITEX’s purchase. ITEX gave
Manning a $1,000,000 full-recourse note. ITEX
also gave Manning Production a $3,000,000 note.
The $3,000,000 note was a non-recourse note, so if
the oil wells did not produce, ITEX would not have
to pay Manning Production on the note. But the
non-recourse language did not appear on the note’s
face, as is standard; instead, a separate side
agreement provided that the note would be non-
recourse.

Ticktin wanted to record a profit immediately
from the Dalco/ITEX transaction so he could
increase Manning’s net worth immediately. Ticktin
requested opinions from four -certified public
accountants regarding whether he could record a
profit *1270 from the transaction; he wanted the
answer in a hurry. The first two accountants told
Ticktin that Manning could not record any profit
from the transaction. The other two told Ticktin
that Manning could record a profit.  Ticktin
accordingly recorded a $2,164,000 profit from the
Dalco/ITEX deal, and reported that profit to the
FHLBB. Ticktin, however, had not informed any
of the accountants about the non-recourse side
agreement; the belief that ITEX would be
ultimately liable on the $3,000,000 note to Manning
Production was a material factor in the opinions of
the two accountants who advised Ticktin that he
could record a profit.

James Scanlon was one of the accountants who
approved the profit entry. Ticktin subsequently
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hired Scanlon’s firm to conduct Manning’s annual
spring audit in 1982. While doing the audit,
Scanlon attempted to certify that Manning had
provided him with all documents concerning the
Dalco/ITEX transaction. Ticktin assured Scanlon
that Manning had provided the documents.
However, Ticktin later misrepresented to Scanlon
that Manning had released ITEX from personal
liability on the $3,000,000 note in April, 1982.

Soon after the Dalco/ITEX transaction, Manning’s
net worth began to decline again. In March, 1982,
the FHLBB challenged the Dalco/ITEX profit and
drafted a proposed merger resolution for Manning.
Sensing that Manning’s net worth needed another
boost, Ticktin returned to the oil business. In May,
1982, Ticktin instructed David Leibson, Manning’s
in-house counsel, to form a new corporation to buy
oil and gas leases from Manning. Paul D. Olson
was to be the corporation’s sole shareholder.
Manning and Olson were well-acquainted, and had a
number of common economic interests.  The
corporation was named PDO Corporation (PDO).

On May 27, Ticktin, on behalf of Manning
Production, purchased interests in three oil well
leases from ITEX for $2,250,000. That same day,
Manning Production sold the leases for $4,500,000
to PDO. PDO was eight days old at the time and
had assets of $1,000, the amount of capital Olson
paid in to start the corporation. To pay for the
leases, PDO gave Manning Production a non-
recourse note for $4,500,000. Ticktin recorded a
$2,214,000 "profit" on the PDO transaction.

On July 14, 1982, an Administrative Law Judge
found that Manning had improperly recorded a
profit on the Dalco/ITEX transaction. The ALJ also
found that Manning’s net worth as of April 30, 1982
was negative $681,431. The ALJ entered a
recommended order requiring Manning to meet its
net worth requirements within twenty days or merge
with another institution. The FHLBB adopted this
order in October, 1982.

Against this background, Ticktin decided to take
Manning into condominium financing. Jim Elliott
and Kevin Kehoe, real estate brokers, were selling
condominiums in a development in Orland Park,
Illinois. First Security Bank of Glendale Heights, a
bank in which Elliott had an interest, had been
supplying the financing. After First Security ran
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out of money to finance the condominiums, Elliott
turned to Ticktin. In late July, 1982 (shortly after
the ALJ issued his recommended order), Ticktin
agreed to have Manning finance 72 condominiums
in Orland Park.

Kay Dwyer, Manning’s vice-president, processed
the loans. Manning’s practice in the past had
always been to verify borrowers’ employment,
deposits, and credit before making loans. Ticktin
told Dwyer that she would not have to verify those
items before making the Orland Park loans. Ticktin
did tell Dwyer to obtain appraisals.  Ticktin,
however, told her what appraiser to use. The
appraisals all came in together within two weeks and
were merely photocopies, with only unit numbers
changed. All two-bedroom units were appraised at
the same price, regardless of location, as were all
one-bedroom units.

Elliott and Kehoe sold the units at an inflated
purchase price. Manning financed over 100 percent
of the condominiums’ true market value, and all but
ten percent of the purchase price. The seller took
second mortgages for the remainder of that price.
Elliott and Kehoe received a commission of *1271
$15,000 on each condominium they sold. Elliott’s
commissions totalled $1,000,000 and Kehoe’s
$172,000. Ticktin knew about these commissions.

In September, 1982, the FHLBB was on the verge
of closing Manning down. Ticktin told Elliott that
he had to "book a profit to keep the regulators at
bay." Ticktin felt that buying and selling
condominiums would again be a good way to do
this. On October 28, on behalf of Manning Service
Corporation, he purchased 123 condominiums and
nineteen mortgages in Forest Park, Illinois for
$3,400,000. Ticktin simultaneously sold the
condominiums, in blocks of multiple units, to ten
purchasers that Elliott, Kehoe, and Lloyd Tuttle
recruited. Ticktin agreed to pay Elliott a
commission of $10,000 per unit.

Ticktin set the purchase price and the financing
terms. Nine of the purchasers bought twelve
condominiums for $804,000, and a tenth bought
fifteen condominiums for $1,009,800. Manning
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